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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7644) 


In re PAUL, ROBERT, AND CHARLES WILKINSON, d/b/a HILLSIDE 
FARMS DaiRY. AMA Docket No. 27-145. Decided March 2, 
1962. 

Compensatory Payments—Pooling—Validity 
Provisions of order requiring compensatory payments on petitioners’ milk 
sold in the marketing area when petitioners’ plant was not a pool plant 
under the order and the pooling of petitioners’ milk, including milk sold 
outside the marketing area, when such plant was a pool plant under the 


order, valid exercises of administrative discretion authorized by act and 
supported by substantial evidence. 


Notice of Hearing—Sufficiency 
No merit to petitioners’ contention that pertinent notice of hearing defective. 


Mr. John B. Carroll, of Syracuse, New York, for petitioners. Mr. John M. 
Durbin, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act, 1933, as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
provisions of Order No. 27,1 as amended, issued under the act 
and regulating the handling of milk in the New York-New Jersey 
marketing area. Petitioners complain primarily of payments they 
were required to make, but have not made, into the producer- 
settlement fund under the order as an unregulated handler for 9 
months during the period August 1957 through March 1960 in 
connection with milk sold in the marketing area and payments as 
a fully regulated handler for 23 months during such period with 
respect to all their milk. Petitioners contend, in effect, that the 


1 Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall 
call it Order No. 27 herein. 
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provisions of the order requiring such payments are invalid. An 
answer and an amended answer were filed July 21 and Septem- 
ber 15, 1960, by the Acting Deputy Administrator and the 
Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture, respectively. The answer and 
the amended answer, in effect, upheld the action of the market 
administrator and the pertinent order provisions as in accord- 
ance with law. 


A hearing was held January 24, 1961, in Syracuse, New York, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Petitioners 
were represented by John B. Carroll, Attorney at Law, Syracuse, 
New York, and respondent was represented by John M. Durbin, 
Office of the General Counsel, United States Department of Agri- 
culture Four witnesses testified and three exhibits were intro- 
duced into evidence. After the hearing, respondent filed a brief. 
On September 14, 1961, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioners filed excep- 
tions to the hearing examiner’s report but did not request oral 
argument upon such exceptions. 


FINDINGS OF FACT 


1. Petitioners, Paul, Robert, and Charles Wilkinson, are part- 
ners doing business as Hillside Farms Dairy, whose business 
address is Fair Haven, New York. Petitioners are engaged in 
business as a handler under Order No. 27, as amended, issued 
under the act and regulating the handling of milk in the New 
York-New Jersey marketing area. 


2. Petitioners operate a milk plant at Fair Haven, New York, 
located outside the marketing area under the order but sell milk 
on a route in Hannibal, Oswego County, New York, in the 
marketing area under the order effective August 1, 1957. 


3. During the period August 1, 1957, through August 31, 
1958, Order No. 27, as amended, read in pertinent part, as fol- 


lows: 


Sec. 927.29 Temporary pool plants. Except for 
plants which, pursuant to paragraph (a) of Sec. 927.27 
or pursuant to the proviso of paragraph (c) or to para- 
graph (e) of this section, are not eligible for designation, 
any plant not designated pursuant to Sec. 927.25 or Sec. 


ae 


“ a 


~ 
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927.28 shall automatically be designated a pool plant in 
accordance with provisions of pragraphs (a) through 
(d) of this section. 


(a) For any of the months of January through 
March and July through December, any plant at which 
25 percent or more of the receipts of milk from dairy 
farmers is classified in Class 1-A on some basis other 
than the failure to account for such milk shall auto- 
matically be designated a pool plant for such month. 


* * * 


(d) Any plant which for any month is not a pool 
plant because of failure to meet the requirements of para- 
graphs (a), (b), or (c) of this section (except a plant 
which is not a pool plant pursuant to the proviso in 
paragraph (c)), but from which Class I-A milk is dis- 
tributed in the marketing area other than to another 
plant shall be a pool plant in any month at the option of 
the handler, exercised at the time of filing the report 
pursuant to Sec. 927.50, if at least 55 percent of the 
milk received from dairy farmers at the plant during 
such month is classified in Class I-A and Class I-B***. 


* * * 


Sec. 927.83 Payments on milk received from dairy 
farmers at nonpool plants. Payments shall be made by 
handlers to producers, through the producer settlement 
fund, for milk and milk products under conditions, in 
amounts, and by the handler pursuant to paragraphs 
(a) through (d) of this section: Provided, That for any 
month in which the volume of Class III milk used in the 
computation of the uniform price is less than 15 per- 
cent of the combined volume of the Class I-A and Class 
II milk used in such computation, the payments set 
forth in this section shall not be required. 


(a) Payments shall be made for milk, concentrated 
fluid milk, fluid milk products, cultured or flavored milk 
drinks, cream, half and half, fluid cream products, and 
skim milk, which milk or milk products meets each of 
the following conditions: 


(1) It was derived from milk received at a non- 
pool plant from dairy farmers or is received at a 
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plant from which milk specified in Sec. 927.65(h)- 
(2) or (3) was received from the handler’s own 
farm. 


(2) It was shipped to, received in, or distrib-— 
uted in the marketing area, or was received at a 
pool plant outside the marketing area. 


(3) The milk or milk equivalent of the butter- 
fat is classified as Class I-A or Class II, or the skim 
milk would be subject to the fluid skim differential 
if it were derived from pool milk. 


(b) The amounts of payment for the products set 
forth in paragraph (a) of this section shall be as fol- 


lows: 
* aK a 


(2) If the milk or milk product is derived from 
milk received from dairy farmers at a nonpool plant 
in the 401-425 mile zone, or in some other zone nearer 
the marketing area, the handling of which is not 
regulated by an order issued pursuant to the act or. 
is regulated by another order as specified in the 
proviso of subparagraph (1) of this paragraph, the 
amount of payment, except as otherwise specified in 
subparagraph (4) of this paragraph, shall be the 
differences between its classified value at the Class 
I-A or the Class II price, depending upon its classi- 
fication; and its value at the Class III price, such 
class prices to be adjusted for butterfat test and the 
location of the plant at which the nonpool milk 
was originally received from farmers: Provided, 
That for concentrated fluid milk, cream, half and 
half, fluid cream products, and cultured or flavored 
milk drinks containing less than 3.0 percent or 
more than 5.0 percent butterfat, the payment shall 
be computed on the milk equivalent thereof as so 
classified. The amount of the payment on skim milk 
(either as skim milk, half and half, or in cultured 
milk drinks) shall be the amount computed pursu- 
ant to Sec. 927.44 as similarly adjusted for location. 


* * * 


(c) Payment for any milk or milk product pursuant 
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to this section shall be made, on behalf of the handler 
receiving the milk from dairy farmers, by the appro- 
priate handler as set forth in subparagraphs (1) 
through (3) of this paragraph: Provided, That if the 
milk is received from a handler under another order 
issued pursuant to the act, which order provides that 
the payment to the producer settlement fund may be 
deducted from the handler’s obligation under the other 
order, the payment shall be made by the handler subject 
to the other order regardless of the provisions of sub- 
paragraphs (1) through (3) of this paragraph: 


* * » 


(3) By the handler operating the plant from 
which the milk or milk product was moved into the 
marketing area if such milk or milk product is 
neither received at a pool plant outside the market- 
ing area nor at a plant in the marketing area. 


(d) The amount due pursuant to this section shall 
be entered on the handler’s account as a debit imme- 
diately after the filing of the report pursuant to Sec. 
927.50, or if the handler fails to file such report, such 
amount shall be entered on the handler’s account in 
accordance with Section 927.80. 


4. Section 927.29(d) of the order was amended, effective 
September 1, 1958, to read as follows: 


(d) Any plant which for any month is not a pool 
plant because of failure to meet the requirements of 
paragraphs (a), (b), or (c) of this section from which 
Class I-A milk is distributed in the marketing area other 
than to another plant shall be a pool plant in any month 
if at least 55 percent of the milk received from dairy 
farmers at. the plant during such month is classified in 

.. Class I-A and I-B: Provided, That such plant shall not 
be a pool plant if the handler operating the plant elects 
at the time of filing the report pursuant to § 927.50 not to 
have the plant designated a pool plant, and to make 
payments into the producer-settlement fund at the rate 
specified in § 927.83(b) for any nonpool milk or skim 
milk which, on the basis of products distributed in the 
marketing area to purchasers other than other plants is 
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classified as Class I-A, Class II or as skim milk subject 
to the fluid skim differential ***. 


5. Petitioners sold milk on a route in Hannibal, Oswego 
County, New York, within the marketing area under the order, 
during the period August 1957 through March 1960. Petitioners 
did not exercise the option contained in section 927.29(d) of 
electing pool plant status during the period August 1957 through 
August 1958. However, during the period November 1957 
through March 1958 petitioners’ Fair Haven plant was a pool 
plant under the order pursuant to section 927.29(a) thereof. 
During the months August, September, and October 1957 and 
April, May, June, July, and August 1958 the milk sold by peti- 
tioners in the marketing area was subject to payments pursuant 
to section 927.83 of the order. Subsequent to the amendment to 
the order effective September 1, 1958, petitioners have not elected 
to be a nonpool plant and consequently to make payments pur- 
suant to section 927.83 except for the month of June 1959. Peti- 
tioners’ Fair Haven plant was a pool plant under the order 
during the period September 1958 through March 1960 except 
for the month of June 1959. By reason of petitioners’ handling 
of milk in the marketing area and the operation of the order 
provisions described above, the market administrator for the 
order billed petitioners $17,264.50 as owing to the producer- 
settlement fund and $283.48 as owing to the administrative as- 
sessment fund, which sums petitioners have not paid. 


CONCLUSIONS 


This proceeding involves, in part, charges assessed against 
petitioners by the market administrator for Order No. 27, as 
amended, as owing to the producer-settlement fund for the 32- 
month period August 1957 through March 1960. No issue is pre- 
sented herein as to whether such charges were properly assessed 
against petitioners under the terms of the order. Rather, the 
controversy relates to the validity of the provisions of the order 
requiring such charges. 

In 9 months out of the 32-month period, the charges were as- 


sessed against petitioners pursuant to section 927.83 of the order, 
that is, compensatory payments on milk sold by petitioners in the 
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marketing area.? The validity of the compensatory payment pro- 
visions contained in Order No. 27, as amended, was extensively 
dealt with in a factual situation similar to that involved herein 
in In re Suncrest Farms, Inc., 18 A.D. 191 (1959) ; aff’d, United 
States v. Lehigh Valley Cooperative Farmers, Inc. and Suncrest 
Farms, Inc., 287 F. 2d 726 (3d Cir. 1961), cert. granted, 366 
U.S. 957 (1961). Petitioners’ arguments in connection with the 
compensatory payments assessed during the 9 months involved 
must fail for the reasons stated in the Suncrest case. See also, 
In re The Lawson Milk Company, 17 A.D. 239, 260-61 (1958), 
aff'd, 187 F.Supp. 66 (N.D. Ohio 1960), appeal pending, and In 
re Chapman Dairy, 18 A.D. 323, 336-37 (1959), in connection 
with petitioners’ contention that section 927.83 is violative of sec- 
tion 8c(5)(G) of the act (7 U.S.C. 608c(5) (G)). 

During the 23 remaining months involved herein, petitioners’ 
plant at Fair Haven, New York, was a pool plant under Order 
No. 27, as amended.* Petitioners appear to complain of the al- 
leged fact that they paid their producers more for milk than the 
blend price under the order and as a pool plant or fully regu- 
lated handler must also pay into the producer-settlement fund 
under the order the difference between the blend price and the 
Class I price. The order is not concerned with premiums that 
may be paid for milk by regulated handlers above the order blend 
price but merely establishes a scheme whereby each handler 
pays for milk subject to regulation under the order at minimum 
class values or prices, differing according to the use he makes of 
such milk, while producers receive as a minimum a uniform or 
blend price based upon the total value of all milk used by all 
handlers under the order. Each handler is required to pay his 
own producers at least the uniform price and then, through ad- 
justments with the producer-settlement fund kept by the market 
administrator, brings the total he has paid to producers up to 
3 Petitioners’ contentions with respect to the validity of compensatory payments have been 
made in numerous recent cases and our decisions therein set forth fully such matters as the 
fringe area problem, the necessity for, and the method of, regulating milk not primarily 
associated with the regulated market and the method for determination of the rate of pay- 
ment required of an otherwise unregulated handler. See, In re The Lawson Milk Company, 
17 A.D. 239 (1958), aff'd, 187 F.Supp. 66 (N.D. Ohio 1960), appeal pending; In re Suncrest 
Farms, Inc., 18 A.D. 191 (1959), aff’d, United States v. Lehigh Valley Cooperative Farmers, 
Inc. and Suncrest Farms, Inc., 287 F.2d 726 (8d Cir. 1961), cert. granted, 366 U.S. 957 
(1961) ; In re Knudsen Brothers Dairy, Inc., 18 A.D. 1333 (1959), reversed, D. Conn. July 
1960, appeal pending; In re Chapman Dairy, 18 A.D. 323 (1959). Cf. In re Lehigh Valley 
Cooperative Farmers, Inc., 18 A.D. 75 (1959), aff’d, 287 F.2d 726 (3d Cir. 1961), cert. 
granted, 366 U.S. 957 (1961); In re Grocer’s Dairy Company, 18 A.D. 995 (1959). 
3The rationale of, and the statutory authority for, the establishment in an order issued 


pursuant to the act of pool plants as distinguished from nonpool plants was recently set 
forth in In re Willow Farms Dairy, Inc., 20 A.D. 810 (1961), and need not be restated 


herein. 
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(by paying into the producer-settlement fund) or down to (by 
receiving money from such fund) the total he is required to pay 
at class prices. In effect, a handler receives from the producer- 
settlement fund the amount by which the value of his milk at 
the class price is less than the value at the blend price and pays 
into the producer-settlement fund the amount by which the value 
of his milk at the class prices exceeds the value at the blend price. 
This scheme of regulation is specifically authorized by the act 
and is of established validity. See e.g., United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 5383 (1939); H. P. Hood & 
Sons, Inc. v. United States, 307 U.S. 588 (1939). The order does 
not require the payment of premiums, or result in any lack of 
uniformity in pricing among handlers thereunder and petitioners’ 
reference to such a result under the order demonstrates a lack of 
understanding thereof. 


In addition, petitioners complain of the pricing and pooling 
of their milk which is sold outside the marketing area. With 
respect to such grievance, the act does not require that the 
pricing of milk of a fully regulated handler be restricted to that 
portion disposed of in the marketing area defined in the Secre- 
tary’s order. On the contrary, the Secretary may, in prescribing 
the pricing provisions of an order, provide for minimum prices on 
all milk received at a handler’s plant, “whether or not the area 
eventually consumed the milk.” Titusville Dairy Products Co. V. 
Brannan, 176 F.2d 332 (8d Cir. 1949), cert. denied, 338 U.S. 
905 (1949); In re Terrace Park Dairy et al., 12 A.D. 1383 
(1953). 


The disputed order in general and the sections thereof provid- 
ing for compensatory payments and establishing pool and non- 
pool plants are supported by the presumption, which has not 
been overcome by petitioners, that there are facts in existence 
which justify them. Borden’s Farm Products Co., Inc. v. Bald- 
win, 293 U.S. 194, 209 (1934) ; Pacific States Box & Basket Co. 
Vv. White, 296 U.S. 176, 185 (1935) ; United States v. Rock Royal 
Cooperative Inc., supra, at p. 567. Petitioners have failed to sus- 
tain their burden of proving that the disputed provisions of 
Order No. 27, as amended, are not in accordance with law. 
United States v. Rock Royal Cooperative, Inc., supra; Bailey 
Farm Dairy Co. v. Jones, 61 F.Supp. 209 (E.D. Mo. 1945), aff’d, 


(by 


ev 


ay 


LS 


PAUL WILKINSON et al. 211 
Cite as 21 A.D. 203 


157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946) ; 
Wawa Dairy Farms, Inc. v. Wickard, 56 F.Supp. 67 (E.D. Pa. 
1944), aff'd, 149 F.2d 860 (3d Cir. 1945); In re Newark Milk 
and Cream Co., 18 A.D. 211 (1959) ; aff’d, 287 F.2d 681 (3d Cir. 
1961). Moreover, we conclude that the order, as amended, is sup- 
ported by substantial evidence and constitutes a valid and reason- 
able exercise of administrative discretion.* Under these circum- 
stances, the fact that a particular regulation may impose eco- 
nomic losses upon certain areas or persons does not constitute a 
violation of the due process clause. Secretary of Agriculture V. 
Central Roig Refining Co. et al., 388 U.S. 604, 617-19 (1950) ; 
Bowles v. Willingham, 321 U.S. 508, 518 (1944); Wickard v. 
Filburn, 317 U.S. 111, 129 (1942); Currin v. Wallace, 306 U.S. 
1, 14 (1939). Nor does the Constitution protect the petitioners 
from competitive disadvantage. Senn v. Tile Lawyers Protective 
Union, 301 U.S. 468 (1937); Alexander Sprunt & Son, Ine. V. 
United States, 281 U.S. 249 (1930); Eastern Airlines, Inc. V. 
Civil Aeronautics Board, 185 F.2d 426 (D.C. Cir. 1950). 


Further, petitioners contend that the notice of hearing preced- 
ing the amendment to the order which incorporated Upstate 
New York within the marketing area thereunder was defective 
but do not specify the manner in which such notice was deficient. 
We find no merit to such contention. See also, Ideal Farms, Inc. 
et al. v. Benson, 181 F. Supp. 62 (D. NJ. 1960), aff'd, 288 
F.2d 608 (3 Cir. 1961) ; Lehigh Valley Cooperative Farmers, Inc. 
et al. v. United States, 183 F.Supp. 80 (E.D. Pa. 1960), reversed 
on other grounds, 287 F.2d 726 (3d Cir. 1961), cert. granted, 366 
U.S. 957 (1961). Similarly, we find no merit to petitioners’ ap- 
parent attempt at the hearing herein to establish that they were 
unaware of their obligations under the order. 


In conclusion, Order No, 27, as amended, is valid and the peti- 
tion should be dismissed. 
ORDER 
In view of the foregoing, the relief requested by petitioners is 
denied and the petition is dismissed. 
Copies hereof shall be served upon the parties. 
* See the decisions of the Secretary which preceded the issuance of the pertinent amend- 


ments to Order No. 27, as amended (18 F.R. 8444; 22 F.R. 4194, 4205-08; and 23 F.R. 6050, 
6053-54). See also 10 F.R. 1358-54. 
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(No. 7645) 


In re THE PAULUS DAIRY. AMA Docket No. 27-151. Decided 
March 7, 1962. 


Withdrawal of Petition 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL OF PETITION 


The petition in the above-entitled matter was filed July 24, 
1961, under Section 8c(15) (A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.). Subsequently, petitioner requested permis- 
sion to withdraw the petition. Respondent objected to such with- 
drawal unless it be with prejudice to any right petitioner may 
have to reinstate the petition or file a subsequent petition in- 
volving the same controversy. Petitioner assented to respondent’s 
condition and respondent withdrew his opposition to petitioner’s 
request. 


In accordance therewith, the petition is considered withdrawn 
with prejudice. 


(No. 7646) 


In re I. USISKIN AND COMPANY, INC., I. USISKIN AND COMPANY, 
ISADORE USISKIN, SIDNEY FASHENA, AND HOWARD S. FISHER. 
CEA Docket No. 101. Decided March 15, 1962. 


Customers’ Accounts—Suspension of Registration— 
Denial of Trading Privileges—Consent Order 


Respondents admitted the violations charged and consented to the sanctions 
ordered. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Ben Ivan 
Melnicoff, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. § 1 et seq.), hereinafter referred to as the 
Act. It is alleged in the complaint that the corporate respondent, 
I. Usiskin and Company, Inc., improperly handled customers’ 
funds, failed to maintain adequate segregation records, and failed 
to keep books and records in the form and manner required by 
the Act and the regulations issued pursuant to the Act. The com- 
plaint further alleges that the acts and transactions of the cor- 
porate respondent were carried out under the direction of 
respondent Howard S. Fisher in his capacity as vice president of 
the respondent corporation and manager of its Chicago office, and 
that such acts and transactions were at all times subject to the 
supervision and control of respondents Isadore Usiskin and Sid- 
ney Fashena, the principal stockholders and president and secre- 
tary-treasurer, respectively, of the respondent corporation and 
the sole partners in the respondent partnership, I. Usiskin and 
Company. In conclusion, it is alleged that the respondents will- 
fully violated sections 4d(2) and 4g of the Act (7 U.S.C. 6d(2) 
and 6g) and sections 1.20, 1.21, 1.22, 1.32, 1.35, and 1.36 of the 
regulations (17 CFR 1.20, 1.21, 1.22, 1.32, 1.35, and 1.36). 


No hearing has been held. The respondents have filed a docu- 
ment, under section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts alleged in the complaint, 
waive hearing, and consent to entry of the order hereinafter set 


forth. 
FINDINGS OF FACT 


1. Respondent I. Usiskin and Company, Inc., is an Illinois 
corporation with its principal office and place of business at 
Room 1045, 141 West Jackson Boulevard, Chicago 4, Illinois. The 
said corporation is now and was at all times mentioned in the 
complaint a clearing member of the Chicago Board of Trade and 
a registered futures commission merchant under the Commodity 
Exchange Act. 


2. Respondents Isadore Usiskin and Sidney Fashena, indi- 
viduals, are now and were at all times mentioned in the com- 
plaint the president and the secretary-treasurer, respectively, of 
the aforesaid I. Usiskin and Company, Inc., and the sole partners 
in a New York partnership doing business under the firm name 
of I. Usiskin and Company, with offices and a place of business 
at 11 Broadway, New York 4, New York. The said partnership 
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is now and was at all times material herein a registered futures 
commission merchant under the Commodity Exchange Act. At 
all times material herein up to April 1961, respondents Isadore 
Usiskin and Sidney Fashena were the only shareholders of the 
aforesaid corporation, each of the said individual respondents 
holding 50 percent of its capital stock, and at all times there- 
after each of the said individual respondents has owned and held 
33% percent of such capital stock. Each of the said individual 
respondents is now and was at all times material herein a mem- 
ber of the New York Produce Exchange and a registered floor 
broker under the Commodity Exchange Act, and at all such times 
respondent Sidney Fashena was also a member of the Chicago 
Board of Trade. 


3. Respondent Howard S. Fisher, an individual whose busi- 
ness address is Room 1045, 141 West Jackson Boulevard, Chicago 
4, Illinois, is now and was at all times material herein a vice 
president of the respondent corporation, the manager of its Chi- 
cago office, a member of the Chicago Board of Trade, and a 
registered floor broker under the Commodity Exchange Act. In 
April 1961, respondent Howard S. Fisher acquired 3314 percent 
of the capital stock of respondent I. Usiskin and Company, Inc., 
and has owned and held the same since that time. 


4. The acts and transactions hereinafter described were car- 
ried out under the direction of respondent Howard S. Fisher in 
his capacity as vice president of the respondent corporation and 
manager of its Chicago office, and such acts and transactions 
were at all times subject to the supervision and control of re- 
spondents Isadore Usiskin and Sidney Fashena. 


5. The Chicago Board of Trade (Board of Trade of the City 
of Chicago) and the New York Produce Exchange are now and 
were at all times mentioned in the complaint duly designated 
contract markets under the Commodity Exchange Act. 


6. At the times hereinafter stated, respondent I. Usiskin and 
Company, Inc., in the regular course of its business, carried 
accounts of customers who traded in commodity futures subject 
to the provisions of the Commodity Exchange Act and regula- 
tions. At all such times, respondent I. Usiskin and Company, 
Inc., had to its credit with a bank, the Chicago Board of Trade 
Clearing Corporation, or other depository, money and securities 
in varying amounts, held in segregated accounts and identified 
as customers’ funds, representing deposits of margin by and 
trading profits accruing to such customers. 
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7. On twelve business days between February 13, 1961, and 
June 12, 1961, to wit, February 13, February 14, February 15, 
May 22, May 23, May 24, May 25, May 26, May 29, May 31, 
June 9, and June 12, respondent I. Usiskin and Company, Inc., 
was under-segregated in amounts ranging from $5,336 on May 
31 to $98,533 on June 12—that is, the total amount in customers’ 
funds held in segregation as described in paragraph 6 was in- 
sufficient, by the aforesaid sums, to pay all credits and equities 
due to such customers. 


8. On December 1, 1960, and December 12, 1960, and on June 
1, June 2, June 5, June 6, June 7, and June 8, 1961, respondent 
I. Usiskin and Company, Inc., failed to make any computation 
or permanent record, as of the close of the market on each of 
the said business days, of the amount of money, securities, and 
property required to be held in segregated account in order to 
pay all credits and equities due to its customers. On twenty-three 
additional business days in December 1960 and January 1961, 
the daily computation and record of funds to be held in segrega- 
tion was incomplete and inaccurate to an extent which made it 
impossible to determine whether the funds so held were in fact 
sufficient to pay all credits and equities due to customers. 


9. During the period from November 16, 1960, through May 
21, 1961, respondent I. Usiskin and Company, Inc., received 
securities to margin, guarantee, and secure the commodity trades 
and contracts of its customers, but the said respondent failed to 
prepare and maintain any record of such securities, including a 
description thereof, the name and address of the customer from 
whom received, and the dates when the same were received from 
and when returned to such customer, or otherwise disposed of, 
together with the facts and circumstances of such other disposi- 
tion. 


10. During the period from November 16, 1960, through May 
31, 1961, respondent I. Usiskin and Company, Inc., failed to pre- 
pare and keep a record showing, separately for each account 
carried on its books, all commodity futures transactions executed 
for such account, including the date, price, quantity, market, 
commodity, and future. 


1. Early in 1960 and prior to the acts and omissions de- 
scribed above, an examination of the books and records of 
respondent I. Usiskin and Company, Inc., by the Commodity 
Exchange Authority disclosed that the said respondent was not 
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properly preparing a daily permanent record of customers’ funds 
required to be in segregation, that it was not maintaining a 
record of securities received from its customers to margin and 
guarantee the trades and contracts of such customers, and that it 
was not maintaining a record showing all commodity futures 
transactions executed for each account carried on its books, in- 
cluding the details of such transactions. Representatives of the 
Commodity Exchange Authority called these matters to the 
attention of respondents Howard S. Fisher and Sidney Fashena 
in March 1960, and requested them to correct the deficiencies in 
question in order that the records of the respondent corporation 
would comply with the provisions of the Commodity Exchange 
Act and regulations, and the said individual respondents prom- 
ised that this would be done. . 


CONCLUSIONS 


The respondents have admitted the factual allegations of the 
complaint, and these have been adopted as the findings of fact in 
this proceeding. 


Section 4d(2) of the Act requires each futures commission 
merchant to treat and deal with the funds of a customer “as 
belonging to such customer” and to account separately for such 
funds, and prohibits the commingling of such funds with funds 
of the futures commission merchant, or the use of such funds 
“to margin or guarantee the trades or contracts, or to secure or 
extend the credit, of any customer or person other than the one 
for whom the same are held.” Sections 1.20, 1.21, and 1.22 of 
the regulations contain additional detailed requirements with re- 
spect to customers’ funds. Section 1.32 of the regulations requires 
that each futures commission merchant make a daily computa- 
tion, based upon his accounting records, of the amount of money 
which must be in segregated account in order to comply with 
the provisions of the Act. Section 1.36 of the regulations requires 
that each futures commission merchant keep, in permanent and 
readily accessible form, a record of all securities and property 
received from customers in lieu of money to margin, guarantee, 
or secure the commodity trades and contracts of such customers, 
including a description of the securities and property received 
from each customer, the name and address of such customer, the 
dates when such securities and property were received from and 
when returned to such customer, or otherwise disposed of, to- 
gether with the facts and circumstances of such other disposition. 
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Section 1.35 of the regulations requires that each futures com- 
mission merchant prepare regularly and promptly, and keep sys- 
tematically and in permanent form, a record of transactions 
showing, separately for each account, all commodity futures 
transactions executed for such account, including the date, price, 
quantity, market, commodity, and future. 


Section 4g of the Act provides for the suspension or revocation 
of the registration of any futures commission merchant or floor 
broker who violates any of the provisions of the Act, or any of 
the rules or regulations of the Secretary thereunder, or who fails 
or refuses to keep the books and records pertaining to his trans- 
actions or those of his customers in the form and manner re- 
quired by the Secretary. 


The facts admitted by the respondents show that on twelve 
business days between February 13, 1961, and June 12, 1961, the 
corporate respondent, I. Usiskin and Company, Inc., was in an 
undersegregated condition; that the deficits were substantial, 
reaching a maximum of more than $98,000; that on 31 business 
days between December 1, 1960, and June 8, 1961, the corporate 
respondent’s segregation record was either nonexistent or in- 
complete and inaccurate to an extent which made it impossible 
to determine therefrom the sufficiency of the funds held in segre- 
gated account; and that the corporate respondent, during the 
period November 16, 1960, through May 31, 1961, failed to pre- 
pare and maintain a record of securities that it received from 
its customers or a record showing, separately for each account 
carried on its books, the commodity futures transactions executed 
for such account. These acts and omissions were clear violations 
of the provisions of the Act and the regulations. 


The frequency and the continuing nature of the infractions, 
and the fact that many of them occurred after similar infrac- 
tions had been called to the attention of respondents Fisher and 
Fashena and they had been informed of the necessity for cor- 
rective action, justify the conclusion that the violations were 
willful as alleged in the complaint. 


The complainant states that it has carefully considered the pro- 
posed order. It is of the opinion that the proposed sanctions are 
sufficient, and that the prompt entry of such an order without 
further proceedings would serve the public interest and effectuate 
the purposes of the Act. The complainant recommends, there- 
fore, that the respondents’ waiver and consent be accepted and 
that the proposed order be issued. It is so concluded. 
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ORDER 


The registration of respondent I. Usiskin & Company, Inc., as 
a futures commission merchant is hereby suspended for a period 
of 90 days, effective on the 30th day after the date of entry of 
this order, and all contract markets are hereby directed to refuse 
all trading privileges to the said I. Usiskin & Company, Inc., for 
said period of 90 days, such refusal to apply to all trading done 
and positions held by the said I. Usiskin & Company, Inc., 
directly or indirectly, Provided, However, that only the first 30 
days of said period of suspension of registration and refusal of 
trading privileges shall become effective as of the said effective 
date, and that the final 60 days of the said period of suspension 
of registration and refusal of trading privileges shall not become 
effective unless, after complaint, notice, and hearing in accord- 
ance with established procedure, respondent I. Usiskin & Com- 
pany, Inc., should be found to have violated the Commodity Ex- 
change Act within one year from the date of entry of this order, 
in which event the Secretary of Agriculture may, without further 
notice to respondent I. Usiskin & Company, Inc., issue a supple- 
mental order making effective forthwith the 60-day remainder 
of the said period of suspension of registration and refusal of 
trading privileges. 


The registration of respondent Isadore Usiskin as a floor 
broker is hereby suspended for a period of 10 days, effective on 
the 30th day after the date of entry of this order, and all con- 
tract markets are hereby directed to refuse all trading privileges 
to the said Isadore Usiskin for the said period of 10 days, such 
refusal to apply to all trading done and positions held by the 
said Isadore Usiskin, directly or indirectly, Provided, However, 
that the aforesaid suspension of registration and refusal of 
trading privileges shall not become effective unless, after com- 
plaint, notice, and hearing in accordance with established pro- 
cedure, respondent Isadore Usiskin should be found to have vio- 
lated the Commodity Exchange Act within one year of the date 
of this order, or directly or through the partnership respondent 
or any other device to have in any way continued all or any part 
of the business of the corporate respondent as a futures com- 
mission merchant under said act during the period of the effec- 
tive suspension of the corporation’s registration as a futures 
commission merchant, in either of which events the Secretary of 
Agriculture may, without further notice to respondent Isadore 





219 





HOWARD RANDOLPH et al. 
Cite as 21 A.D. 219 






Usiskin, issue a supplemental order making effective forthwith 
the suspension of registration and refusal of trading privileges. 


The registration of respondent Sidney Fashena as a floor 


iod broker is hereby suspended for a period of 10 days, effective on 
of the 30th day after the date of entry of this order, and all con- 
ise tract markets are hereby directed to refuse all trading privileges 
or to the said Sidney Fashena for the said period of 10 days, such 
ne refusal to apply to all trading done and positions held by the 
C., said Sidney Fashena, directly or indirectly, Provided, However, 
30 that the aforesaid suspension of registration and refusal of trad- 
of ing privileges shall not become effective unless, after complaint, 
re notice and hearing in accordance with established procedure, 
n respondent Sidney Fashena should be found to have violated the 
e Commodity Exchange Act within one year of the date of this 


|. order, or directly or through the partnership respondent or any 
other device to have in any way continued all or any part of the 
business of the corporate respondent as a futures commission 
merchant under said act during the period of the effective sus- 
pension of the corporation’s registration as a futures commission 
merchant, in either of which events the Secretary of Agriculture 
may, without further notice to respondent Sidney Fashena, issue 
a supplemental order making effective forthwith the suspension 
of registration and refusal of trading privileges. 


The registration of respondent Howard S. Fisher as a floor 
broker is hereby suspended for a period of 90 days, effective on 
the 30th day after the date of entry of this order, and all con- 
tract markets are hereby directed to refuse all trading privileges 
to the said Howard S. Fisher for the said period of 90 days, such 
refusal to apply to all trading done and positions held by the said 
Howard S. Fisher, directly or indirectly. 


(No. 7647) 


In re HOWARD RANDOLPH, RANDOLPH Foops, INC., JAMES P. 
HoBAN, HOBAN AND COMPANY, ROBERT M. ZADRA, AND CARL 
A. BERGSTROM. CEA Docket No. 100. Decided March 20, 1962. 


Manipulation of Price of Eggs—Denial of Trading 
Privileges—Consent Order 


The respondents attempted to manipulate and did in fact manipulate the 
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price of eggs in interstate commerce. All contract markets are ordered 
to refuse all trading privileges to respondents for specified periods. 


Mr. Donald A. Campbell, for Commodity Exchange Authority. Mr. Leon 
Quat, of New York, New York, for respondent Robert M. Zadra. Mr. 
Thomas J. Lynch, of Washington, D. C., for remaining respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding, under the Commodity 
Exchange Act (7 U.S.C. § 1 et seq.), instituted by a complaint and 
notice of hearing issued under § 6(b) of the Act (7 U.S.C. § 9) 
on July 3, 1961, by the Assistant Secretary of Agriculture. The 
complaint was amended on October 10, 1961. 


The complaint, as amended, charges that on January 13, 1961, 
the respondent Howard Randolph transmitted to the respondent 
Carl A. Bergstrom an order to raise the price of Fancy Heavy- 
weight Mixed eggs on the spot call of the New York Mercantile 
Exchange on that day, and that the order was relayed to the 
respondent Robert M. Zadra, who caused a floor broker on the 
Exchange to bid for and purchase Fancy Heavyweight Mixed 
eggs on the spot call of the Exchange on January 13, 1961, at 
prices which resulted in an increase of 34, to one cent over the 
previous day’s New York spot quotation for such eggs. The com- 
plaint further charges that on January 16, 1961, the respondents 
Howard Randolph and James P. Hoban transmitted to the re- 
spondent Carl A. Bergstrom orders to raise the price of Fancy 
Heavyweight Mixed eggs on the spot call of the Exchange on 
that day, and that the orders were relayed to the respondent 
Robert M. Zadra, who bid for and purchased Fancy Heavyweight 
eggs on the spot call of the Exchange on January 16, 1961, at 
prices which resulted in New York spot quotations for such eggs 
which were 11% to two cents over the previous day’s New York 
spot quotations for such eggs. It is alleged that, by reason of 
such facts, the respondents attempted to manipulate and did in 
fact manipulate the price of eggs in interstate commerce, in wil- 
ful violation of §9 of the Commodity Exchange Act (7 U.S.C. 


§ 13). 

No hearing has been held with respect to this proceeding. On 
March 19, 1962, the respondents filed a stipulation under § 0.4 (b) 
of the rules of practice (17 CFR § 0.4(b)) in which they admit 
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the facts hereinafter set forth, waive hearing on the charges, 


and consent to the entry of the order contained herein. 
on 
Ir. } 


FINDINGS OF FACT 

1. The respondent Howard Randolph, an individual whose 
business address is Guthrie Center, Iowa, is now and was at al] 
times material herein the president of respondent Randolph 
Foods, Inc., an Iowa corporation located at the same address, 
engaged in the egg merchandising and brakerage business. At all 
such times, respondent Howard Randolph managed and con- 
trolled the operations of the said corporation, and its business 
dealings and transactions were carried out under his direction 
and supervision. 


2. The respondent Hoban and Company, 1599 East Warren 
Avenue, Detroit, Michigan, is now and was at all times material 
herein a corporation engaged in the wholesale butter and egg 
business. At all such times, respondent James P. Hoban was the 
president of Hoban and Company and managed and controlled its 
operations, and the business dealings and transactions of the said 
firm were carried out under his direction and supervision. 


— es ee 


3. The respondent Robert M. Zadra, an individual whose busi- 
ness address is 178 Duane Street, New York 13, New York, is 
now and was at all times material herein a member of the New 
York Mercantile Exchange, engaged in the egg merchandising 
and brokerage business individually, and he is the chief executive 
officer and stockholder of New York Egg Auction, Inc., a cor- 
poration organized under the laws of the State of New York, 
which corporation is engaged in the egg merchandising and brok- 
erage business. 


4. The respondent Carl A. Bergstrom, an individual whose 
address is 1562 Lemoine Avenue, Fort Lee, New Jersey, is now 
and was at all times material herein engaged in the egg merchan- 
dising and brokerage business. 


5. The New York Mercantile Exchange, hereinafter called 
the Exchange, is a duly designated contract market under the 
Commodity Exchange Act. Trading in cash eggs is conducted 
on the “spot call” of the Exchange on each business day, and 
the prices established in such trading enter into and are a part 
of the New York spot quotations for eggs. Such quotations are 
published in trade papers and disseminated throughout the 
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United States, and are used for determining the price or price 
base of eggs sold and delivered in interstate commerce. 


6. Prior to January 13, 1961, respondent Randolph Foods, 
Inc., had sold approximately 4,400 cases of eggs at prices based 
upon the New York spot quotations for Fancy Heavyweight 
Mixed eggs on the day of delivery to the purchaser. Respondent 
Howard Randolph scheduled such eggs for delivery on Friday, 
January 13, 1961. On January 13, 1961, respondent Howard Ran- 
dolph initiated and transmitted to respondent Carl A. Bergstrom 
an order to raise the price of the said grade of eggs on the Ex- 
change spot call on that day by 14 to one cent per dozen. The said 
order was relayed by respondent Carl A. Bergstrom to respondent 
Robert M. Zadra and the said respondent Zadra, acting pursuant 
thereto, caused a floor broker on the Exchange to bid for and pur- 
chase Fancy Heavyweight Mixed eggs on the spot call of the Ex- 
change on January 13, 1961, at prices which resulted in a New 
York spot quotation of 371% cents per dozen for such eggs on that 
day. Such quotation represented an increase of 34, to one cent over 
the previous day’s New York spot quotation for such eggs. The 
subsequent resale of the eggs so purchased resulted in a loss 
which was paid by respondent Randolph Foods, Inc. 


7. (a) Prior to January 16, 1961, respondent Randolph 
Foods, Inc., had sold approximately 4,300 cases of eggs at prices 
based upon the New York spot quotation for Fancy Heavyweight 
Mixed eggs on the day of delivery to the purchaser. Respondent 
Howard Randolph scheduled such eggs for delivery on Monday, 
January 16, 1961. On January 16, 1961, respondent Howard 
Randolph initiated and transmitted to respondent Carl A. Berg- 
strom an order to raise the price of the said grade of eggs on 
the Exchange spot call on that day by 14 to 1¥2 cents per dozen. 


(b) As of January 16, 1961, respondent Hoban and Company 
had sold or contracted to sell substantial quantities of eggs for 
later delivery at prices based upon the New York spot quotation 
for Fancy Heavyweight Mixed eggs on the first business day of 
the week of delivery. On Monday, January 16, 1961, respondent 
James P. Hoban initiated and transmitted to respondent Carl A. 
Bergstrom an order to raise the price of the said grade of eggs 
on the Exchange spot call on that day to 38 or 39 cents per dozen. 


(c) The orders of respondents Howard Randolph and James 
P. Hoban, described above, were relayed by respondent Carl A. 
Bergstrom to respondent Robert M. Zadra and the said respond- 
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ent, acting pursuant to such orders, bid for and purchased Fancy 
Heavyweight eggs on the spot call of the Exchange on January 
16, 1961, at prices which resulted in New York spot quotations 
of 39 to 3914 cents per dozen for such eggs on that day. Such 
quotations represented increases of 1/2 to two cents over the 
previous day’s New York spot quotation for such eggs. The sub- 
sequent resale of the eggs so purchased resulted in a loss which 
was paid by respondents Randolph Foods, Inc., and Hoban and 
Company. 


(d) During the week of January 16, 1961, respondent Hoban 
and Company shipped approximately 8,000 cases of eggs in ful- 
fillment of the sales or contracts to sell described in subpara- 
graph (b), above, and the prices paid by the purchasers of such 
eggs to respondent Hoban and Company were fixed as set forth 
in the said subparagraph. 


CONCLUSIONS 


It is a violation of § 9 of the Act (7 U.S.C. § 13) for any per- 
son to “manipulate or attempt to manipulate the price of any 
commodity in interstate commerce” (7 U.S.C. § 13). The word 
“commodity” includes, inter alia, “eggs” (7 U.S.C. §2). The 
Secretary is authorized by §6(b) of the Act to issue an order 
directing that all contract markets refuse all trading privileges 
thereon for such period as may be specified in the order to any 
person who has violated any of the provisions of the Act or who 
“has manipulated or is attempting to manipulate the market 
price of any commodity, in interstate commerce * * *” (7 U.S.C. 
§ 9). The facts described in Findings of Fact five through seven 
demonstrate that the respondents attempted to manipulate and 
did in fact manipulate the price of eggs in interstate commerce. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondents 
have consented will constitute a satisfactory disposition of this 
case as against the said respondents, serve the public interest, 
and effectuate the purposes of the Act. The complainant, there- 
fore, recommends that the stipulation and waiver submitted by 
the respondents be accepted and that the proposed order be 
issued. It is so concluded. 
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ORDER 


Effective on April 23, 1962, all contract markets shall refuse 
all trading privileges to Howard Randolph and Randolph Foods, 
Inc., for a period of 90 days; and to James P. Hoban and Hoban 
and Company, for a period of 60 days; and to Robert M. Zadra 
and Carl A. Bergstrom, for a period of 30 days; such refusals 
to apply to all trading done and positions held by them directly 
or indirectly. 


A copy of this Decision and Order shall be served upon each 
of the parties and upon each contract market. 


(No. 7648) 


In re A. W. ROBINSON. P&S Docket No. 2670. Decided March 5, 
1962. 


Bonding Requirements—Cease and Desist— 
Suspension of Registration—Consent Order 


Respondent’s registration is suspended for 20 days and thereafter until such 
time as respondent complies with the bonding requirements of the act. 


Mr. Arthur L. Quinn, for complainant. Mr. Eldon A. Eliason, of Delta, Utah, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The complaint, filed by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on January 30, 1962, charges respondent with 
engaging in the business of buying and selling livestock in com- 
merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, in violation of the act and the regulations 
thereunder. Respondent, in an amended answer filed on February 
23, 1962, admits the jurisdictional allegations contained in the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the examiner’s report, and consents to 
the issuance of a specified cease and desist order containing find- 
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ings of fact and conclusions based upon the allegations set forth 
in the complaint, as the findings of fact and conclusions of the Sec- 
retary of Agriculture. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Delta Livestock Auction Company, Delta, Utah, and 
the Utah Valley Auction Company, Spanish Fork, Utah, herein- 
after referred to as the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provisions 


of the act. 


2. Respondent is an individual whose address is Fillmore, 
Utah. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce for his own 
account, and at all times material herein respondent was so 
registered. 


3. Pursuant to respondent’s request his registration was ren- 
dered inactive on May 23, 1961. On May 25, 1961, respondent 
was notified in writing that his dealer bond was to be termin- 
ated as of August 7, 1961, and that he would have to furnish a 
new bond if he continued to operate as a dealer, buying and sell- 
ing livestock in commerce for his own account after August 7, 
1961. On August 7, 1961, respondent’s dealer bond was termin- 


ated. 

4. Notwithstanding said notice, respondent, after August 7, 
1961, continued to engage in the business of buying and selling 
livestock at the stockyards as a dealer without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
act and regulations. 


CONCLUSIONS 


The facts set forth in the Findings of Fact, constitute a viola- 
tion of the provisions of section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond, or its equivalent, in conformity 
with the act and the regulations thereunder. 


Respondent’s registration under the act is suspended for a 
period of 20 days and thereafter until such time as respondent 
complies with the bonding requirements of the act and the regu- 
lations thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7649) 


SCHEIBEL BROS. Vv. CENTRAL LIVESTOCK ASSOCIATION, INC. P&S 
Docket No. 2606. Decided March 7, 1962. 


Failure to Sustain Burden of Proof—Dismissal 


Complainant failed to prove that its alleged loss was due to conduct on the 
part of respondent. The complaint is dismissed. 


Complainant pro se. Doherty, Rumble & Butler, of St. Paul, Minnesota, for 
respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was initiated by a formal 
complaint filed on May 3, 1961, by Scheibel Bros., a partnership. 
Complainant alleges that it consigned 103 hogs, averaging 230 
pounds per head, to respondent for sale for complainant’s ac- 
count; that 103 hogs were sold for its account at the stockyard 
by respondent; that a number of the hogs so sold for its account 
by respondent were not hogs which it had consigned to respond- 
ent but were hogs weighing less than those consigned to re- 
spondent; and that as a result of such mix-up complainant 
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received payment on the basis of an average weight per head of 
207 pounds instead of 230 pounds. Complainant is seeking an 
award of reparation in the amount of $427.45. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40) were served on respondent 
by registered mail on August 2, 1961. A copy of the investigative 
report was served on complainant by registered mail on August 
3, 1961. 


On August 18, 1961, respondent filed an answer denying lia- 
bility. 

Harry Wales, Office of the General Counsel, was designated as 
Presiding Officer in the proceeding and presided at the oral hear- 
ing that was held in the case on November 29, 1961, at St. Paul, 
Minnesota. Henry J. Scheibel, a member of the complainant part- 
nership, appeared on behalf of complainant. Frank Claybourne, 
Attorney at Law, St. Paul, Minnesota, represented respondent. 
Four witnesses testified for complainant. Five witnesses testified 
for respondent. Neither party filed a brief or suggested findings 
of fact, conclusions or order. 


FINDINGS OF FACT 


1. Complainant, Scheibel Bros., is a partnership whose 
address is R.F.D. 1, Bird Island, Minnesota. 


2. Respondent, Central Livestock Association, Inc., is a cor- 
poration whose address is St. Paul Union Stockyards, South St. 
Paul, Minnesota. At all times mentioned herein, respondent was 
registered under the act as a market agency to buy and sell live- 
stock on a commission basis and as a dealer to buy and sell 
livestock for its own account at the St. Paul Union Stockyards, 
South St. Paul, Minnesota, hereinafter referred to as the stock- 
yard, a posted stockyard subject to the provisions of the act. 


3. On February 28, 1961, complainant consigned 103 hogs to 
respondent at the stockyard for sale for complainant’s account. 
The hogs were delivered to the stockyard company on the evening 
of February 28 and were yarded by an employee of the stock- 
yard company in Pen 33, Block 5, a holding pen. The pen was 
locked by an employee of the stockyard company sometime after 
the hogs were yarded in the pen. 
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4. On the morning of March 1, 1961, an employee of the stock- 
yard company unlocked the holding pen and delivered the 103 
hogs to an employee of respondent. Immediately after this em- 
ployee had received delivery of the hogs, another employee of 
respondent drove them directly to respondent’s sales alley in the 
stockyard where they were yarded in a sales pen assigned to 
respondent. No mixing with other hogs occurred during the time 
that the hogs were driven from the holding pen to respondent’s 
sales pen. 


5. Respondent sold the 103 hogs for complainant’s account on 
March 1, 1961. Forty-five of such hogs brought $18 per cwt. and 
the remaining 58 head brought $17.75 per cwt. Immediately fol- 
lowing the sale of the hogs they were weighed over the scales 
of the stockyard company by an employee of the stockyard com- 
pany. Respondent subsequently remitted to complainant the net 
proceeds resulting from the sale of hogs based on the weight as 
recorded by the stockyard company. 


6. There was no mixing of complainant’s hogs with other 
hogs after they were yarded in respondent’s sales pen. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant’s contentions in this case are that it consigned 
103 hogs, averaging 230 pounds per head, to respondent for sale 
for complainant’s account; that 103 hogs were sold for its ac- 
count by respondent but that prior to the sale a mix-up occurred 
which is evidenced by the fact that complainant received pay- 
ment on the basis of an average weight per head of 207 pounds; 
and that as a result of such mixup complainant lost $427.45. 
There is some evidence in the record indicating that the hogs in 
complainant’s consignment may have averaged more than 207 
pounds per head. For example, certain of complainant’s witnesses 
who observed the hogs which complainant consigned to respond- 
ent estimated that the hogs averaged about 230 pounds per head. 
However, it should be borne in mind that the complaint in this 
case has been made only against the market agency to which the 
hogs were consigned. Therefore, even if a mixing or substitution 
of hogs did occur, the only question in this proceeding is whether 
the respondent was in some way responsible therefor, or other- 
wise failed to render reasonable selling services in connection 
with the sale of the hogs. 
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The record contains no evidence indicating in what way re- 
spondent may have been responsible for complainant’s alleged 
loss. The record shows that when complainant’s hogs were 
received at the stockyard on the evening of February 28, 1961, 
they were yarded in a stockyard company holding pen; that re- 
spondent received custody of the hogs from the holding pen the 
following morning and drove them directly to its sales pen; 
that no mix-up occurred while the hogs were in respondent’s 
custody; and that respondent remitted to complainant on the 
basis of the weights at which the hogs were weighed by the 


stockyard company. 

Complainant has the burden of proving by a preponderance of 
the evidence that its alleged loss was due to conduct on the part 
of the respondent in violation of the act. Upon the basis of the 
evidence in the record we must conclude that complainant has 
failed to sustain this burden. Accordingly, the complaint must 


be dismissed. 
ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 7650) 


In re JOHN SONDEREGGER. P&S Docket No. 2649. Decided March 
8, 1962. 


Bonding Requirements—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 20 days and there- 
thereafter until he fully complies with the bonding requirements. 


Mr. Earl L. Saunders, for complainant. Downs & Pierce, of St. Joseph, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. Respondent, a registered 
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dealer under the act, is charged with engaging in business as a 
dealer without providing a reasonable bond or its equivalent. 
Respondent has filed an answer in which he admits the allega- 
tions contained in the complaint, waives oral hearing and the 
report of the Hearing Examiner and consents to the issuance of 
the order set forth below. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The public livestock markets of the Platte County Sales 
Company, Platte City, Missouri, the Prairie Center Sales Com- 
pany, King City, Missouri, and the St. Joseph Stock Yards, St. 
Joseph, Missouri, hereinafter collectively called the stockyards, 
were at all times mentioned herein and are now posted stock- 
yards subject to the provisions of the act. 


2. Respondent, John Sonderegger, is an individual whose ad- 
dress is 3107 Locust Street, St. Joseph, Missouri. Respondent is 
registered with the Secretary of Agriculture as a dealer under 
the act, and at all times mentioned herein respondent was so 
registered. 


3. During the period from on or about September 1, 1961, 
to the date of the execution of the complaint, respondent, at the 
stockyards, engaged in the business of buying and selling live- 
stock in commerce as a dealer without filing and maintaining a 
reasonable bond or its equivalent. 


CONCLUSIONS 


The failure of respondent to provide a reasonable bond or its 
equivalent and his operation in business as a dealer under the 
act without an appropriate bond constitute a willful violation of 
section 312 (a) of the act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations issued thereunder (9 CFR 201.29 
and 201.30). In re W. O. Steen, 16 A.D. 125 (1957) ; In re Isom 
Martin, 8 A.D. 1247 (1949). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business as 
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a dealer without maintaining a reasonable bond or its equivalent 
as required by the act and the regulations issued thereunder, 


Respondent is suspended as a registrant under the act for a 
period of 20 days and thereafter until he fully complies with the 
bonding requirements of the act and regulations. At the request 
of respondent, when he demonstrates that he has complied with 
the bonding requirements of the act and the regulations, a sup- 
plemental order will be issued in this proceeding terminating thi§ 
suspension after the 20-day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies shall be served upon the parties. 


(No. 7651) 


In re O. H. GOLDSBOROUGH. P&S Docket No. 2654. Decided March 
9, 1962. 


Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act for 10 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Arthur L. Quinn, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed January 4, 1962, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 
market agency to buy livestock on a commission basis and as a 
dealer to buy and sell livestock for his own acount in commerce 
and is charged with being insolvent within the meaning of the 
Act of July 12, 1943 (7 U.S.C. 204), and with issuing checks in 
payment for livestock purchased in commerce without having 
sufficient funds with which to pay such checks. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent January 10, 1962. 
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At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Feb- 
ruary 9, 1962, the hearing examiner filed a report recommending 
that respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act for a period of 10 days and there- 
after until such time as he demonstrates that he is no longer 
insolvent. No exceptions to the hearing examiner’s report were 


filed. 
FINDINGS OF FACT 


1. The Major Lewis Livestock Auction Sales, Conway, 
Arkansas, is now and was at all times material herein, a posted 
stockyard subject to the provisions of the act. 


2. Respondent, O. H. Goldsborough, is an individual whose 
address is Spiro, Oklahoma. Respondent is now, and was at all 
times material herein, registered with the Secretary under the 
act as a market agency to buy livestock on a commission basis 
and as a dealer to buy and sell livestock in commerce for his own 
account. 


3. Respondent is insolvent. As of November 15, 1961, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $37,615. 


4. Respondent, on or about the following dates, issued checks 
to the following payees in payment of livestock purchased in 
commerce, which checks were returned by the bank upon which 
they were drawn because of insufficient funds: 


Head of 
Livestock 
Date of Check Payee Purchased Amount 
November 6, 1961 Merchants’ Clearing, Inc., 45 $4,919.22 
Fort Smith, Arkansas 
November 12, 1961 Major Lewis Livestock 81 9,352.16 


Auction Sales, 
Conway, Arkansas 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has willfully violated section 312(a) of the act (7 U.S.C. 
213(a)). Respondent should be ordered to cease and desist from 
such violation. By reason of the facts set forth in Finding of 
Fact 3, respondent is insolvent within the meaning of legislation 
supplementing the Packers and Stockyards Act, 1921, as 
amended, known as the Act of July 12, 1943 (7 U.S.C. 204). 
Respondent should be suspended as a registrant under the act 
for a period of 10 days and thereafter until such time as he 
demonstrates that he is no longer insolvent. At the request of 
respondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating the suspension after 
the 10-day period. See, e.g., In re Southern Buyers, Inc., 14 A.D. 
811 (1955); In re Cooper Commission Company, 19 A.D. 160 


(1960). 
ORDER 


Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having or 
maintaining sufficient funds in his bank account with which to 
meet and pay such checks. 

Respondent is suspended as a registrant under the act for a 
period of 10 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
ent, when he makes such a showing, a supplemental order will 
be issued in this proceeding terminating such suspension after 
the 10-day period. 

This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 7652) 


In re CLAUDE F. MCLANE. P&S Docket No. 2579. Decided March 
12, 1962. 


Failure to Pay—Cease and Desist 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased in commerce. 


Mr. Karl C. Grannan, for complainant. Mr. Robert A. Dempster, of Sikeston, 
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Missouri, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed June 19, 1961, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint 
alleges that respondent engaged in business as a dealer within 
the meaning of the act without registering with the Secretary 
and furnishing a bond, failed to pay for livestock purchased in 
commerce and issued checks in payment of livestock purchased in 
commerce, which checks were returned by the bank upon which 
they were drawn because of insufficient funds, in willful violation 
of the act and the regulations issued thereunder. On July 10, 
1961, respondent filed an answer in which he denied the allega- 
tions of the complaint and alleged that the payees listed on the 
checks in issue had full knowledge that such checks would not be 
honored but were merely evidence of the transactions. 


On October 26, 1961, an oral hearing was held in Sikeston, 
Missouri, before Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. At the 
hearing, complainant was represented by Karl C. Grannan, Office 
of the General Counsel, United States Department of Agriculture. 
Respondent was represented by Robert A. Dempster, Attorney at 
Law, Sikeston, Missouri. Three witnesses testified on behalf of 
complainant and complainant introduced 11 exhibits into evi- 
dence. One exhibit was introduced into evidence by respondent. 
After the hearing, briefs were filed by both parties. On February 
5, 1962, the hearing examiner filed a report recommending that 
respondent be found to have violated the act substantially as 
charged and be ordered to cease and desist from such violations. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Claude F. McLane, is an individual whose 
address is Advance, Missouri. At all times material herein, re- 
spondent was engaged in business as a dealer within the meaning 
of the act, buying and selling livestock in commerce for his own 
account. 
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2. The P & M Cattle Auction, Sikeston, Missouri, was at all 
times material herein a posted stockyard subject to the provi- 
sions of the act. 


3. On December 10 and 17, 1960, respondent purchased live- 
stock in commerce for his own account at the stockyard for 
$4,097.30 and $4,784.92, respectively, and failed to pay the pur- 
chase prices of such livestock. 


4. Respondent, in connection with the transactions set forth 
in Finding of Fact 3, issued checks in purported payment of the 
livestock purchased, which checks were not honored by the bank 
upon which they were drawn because of insufficient funds. 


CONCLUSIONS 


The record clearly establishes that respondent purchased live- 
stock for his own account at the P & M Cattle Auction, a posted 
stockyard subject to the provisions of the act, on December 10 
and 17, 1960, and has failed to pay for such livestock. Respond- 
ent’s failure to pay for livestock purchased in commerce con- 
stitutes an unfair practice in willful violation of section 312 (a) 
of the act (7 U.S.C. 213(a)). See, e.g., In re Roy C. Bullock et 
al., 18 A.D. 1132 (1959); In re Dale K. Schooler, 16 A.D. 988 
(1957). Respondent also violated such section of the act by 
reason of the facts set forth in Finding of Fact 4. In addition, 
respondent’s contention that he is not a dealer as defined in the 
act is lacking in merit in view of his purchases of livestock at 
the posted stockyard during an 8-month period and at least one 
purchase by respondent of livestock in Arkansas for resale in 
Missouri. Nor was respondent denied procedural due process of 
law in this proceeding as contended. 


The complaint further alleges that respondent purchased live- 
stock in commerce during 1960 as a dealer at the posted stock- 
yard without registering with the Secretary and furnishing a 
bond as required by the act and the regulations issued there- 
under. Respondent denied this allegation and complainant failed 
to sustain the burden of proof with respect thereto. 


In summary, it is concluded that respondent has willfully vio- 
lated section 312(a) of the act by purchasing livestock in com- 
merce and failing to pay therefor, and by issuing checks in pur- 
ported payment of such purchases which were not honored by 
the bank upon which they were drawn because of insufficient 
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funds. Respondent should be ordered to cease and desist from 
such practices. 


ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce and failing to pay for such purchases, and 
(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit to pay such checks. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 7653) 


In re WEST TENNESSEE AUCTION Co., INC. P&S Docket No. 2623. 
Decided March 14, 1962. 


Violation of Bonding Requirements—Cease 
and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in market agency or 
dealer operations without filing and maintaining reasonable bonds or 
their equivalents as required by the act. 

Mr. Arthur L. Quinn, for complainant. Mr. Harold Brundige, of Martin, 
Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The complaint, filed by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, on October 4, 
1961, charges respondent with engaging in the business of buying 
and selling livestock in commerce as a dealer and buying and 
selling livestock at the stockyard owned by respondent as a 
market agency, without filing and maintaining reasonable bonds 
or their equivalents, in violation of the act and regulations there- 
under. On November 27, 1961, respondent filed an amended an- 
swer in which it admits the allegations. contained in the 
complaint, waives oral hearing and the examiner’s report and 
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consents to the issuance of a specified cease and desist order. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The West Tennessee Auction Co., Inc., stockyard, herein- 
after referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent is a corporation whose address is Martin, 
Tennessee. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for its 
own account, and is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock at the stockyard, on 
a commission basis, and at all times material herein respondent 
was so registered. 


3. On June 14, 1961, respondent was notified in writing that 
its dealer and market agency bonds were to be terminated as of 
June 20, 1961, and that it would have to furnish new bonds if it 
continued to operate after June 20, 1961, as a dealer, buying and 
selling livestock in commerce for its own account, and as a 
market agency buying and selling livestock at the stockyard. 


4. Notwithstanding said notice respondent continued to en- 
gage in the business of a dealer in commerce and a market 
agency at the stockyard, without filing and maintaining reason- 
able bonds or their equivalents, as required by the act and regu- 
lations. 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent has will- 
fully violated section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


Inasmuch as respondent has consented to the issuance of an 
order and complainant has recommended the issuance thereof, 
such an order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce and a market agency 
buying and selling livestock at the stockyard without filing and 
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maintaining reasonable bonds or their equivalents as required by 
the act and regulations thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7654) 


PAUL HECKEMEYER AND SHERMAN MCNEW, d/b/a P & M CATTLE 
AUCTION v. CLAUDE MCLANE AND J. L. (JAMES) MCLANE AND 
J. P. MCLANE, d/b/a MCLANE FARMS. P&S Docket No. 2582. 
Decided March 15, 1962. 


Agency—Failure to Prove—Dismissal—Reparation 


Complainants failed to prove the actual or apparent agency of Claude McLane 
to act on behalf of McLane Farms and the complaint as to respondents 
J. L. and J. P. McLane is dismissed. However, complainants established 
that Claude McLane purchased the livestock and this respondent is or- 
dered to pay to complainants the amount due. 

Mr. Manuel Drumm, of Sikeston, Missouri, for complainants. Mr. Robert A. 
Dempster, of Sikeston, Missouri, for respondent Claude McLane. Mr. 
Elvis A. Mooney, of Bloomfield, Missouri, for respondents J. L. and J. P. 
McLane. Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. In a complaint filed February 17, 1961, it was 
alleged that on December 10, 1960, Claude McLane purchased 
33 head of cattle from complainants and gave a check in pay- 
ment for the cattle in the amount of $4,097.30; and that on 
December 17, 1960, Claude McLane purchased an additional 39 
head of cattle from complainants and issued two checks in pay- 
ment therefor, one in the amount of $2,135.74 and the other in 
the amount of $2,649.18, which checks were not honored by the 
bank upon which they were drawn. Complainants alleged that 
they still had not been paid for such cattle. The complaint 
further alleged that respondents J. L. and J. P. McLane, d/b/a 
McLane Farms, were also liable for the unpaid purchases made 
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by Claude McLane on December 10 and December 17, 1960, since 
Claude McLane was operating in a partnership with McLane 
Farms, as evidenced by the fact that Claude McLane in the past 
had endorsed checks to McLane Farms. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents on May 18, 1961, and May 19, 1961, respectively. A copy 
of the investigative report was served upon complainants on 
May 19, 961. 


Respondent Claude McLane filed an answer in which he denied 
all the allegations in the complaint and alleged that he was a 
partner of the complainants and that complainants knew that the 
checks issued by respondent Claude McLane would not be hon- 
ored by the bank but were merely evidence of the transactions 
mentioned in the complaint. Respondent Claude McLane further 
denied that there had ever been a partnership between himself 
and the other two respondents. Respondents J. L. and J. P. 
McLane, d/b/a McLane Farms, filed an answer in which they 
denied that they were partners with Claude McLane or that they 
had any interest or ownership in the livestock bought by Claude 
McLane on either December 10 or December 17, 1960, and 
further alleged that the checks issued to Claude McLane which 
were endorsed to respondents J. L. and J. P. McLane were de- 
livered to them to compensate them for having furnished Claude 
McLane with funds to cover a check which he forged upon their 
account, and to compensate them for expenses incurred in con- 
nection therewith. All respondents requested an oral hearing. 


Thereafter, on June 19, 1961, respondent Claude McLane filed 
a motion to dismiss this proceeding, which motion was properly 
denied by the presiding officer prior to hearing. An oral hearing 
was held at Sikeston, Missouri, on September 21 and 22, 1961. 
Giles H. Penstone, Office of the General Counsel, was presiding 
officer. Complainants were represented by Manuel Drumm, At- 
torney at Law, of Sikeston, Missouri; respondent Claude McLane 
was represented by Robert A. Dempster, Attorney at Law, of 
Sikeston, Missouri; and respondents J. L. and J. P. McLane 
were represented by Elvis A. Mooney, Attorney at Law, of 
Bloomfield, Missouri. 


At the opening of the hearing, respondent Claude McLane filed 
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a motion for a continuance on the ground that there was then 
pending in the Circuit Court of Scott County, Missouri, a crim- 
inal proceeding against said Claude McLane based upon the same 
checks which were involved in this proceeding and alleging that 
his defense in this criminal action would be jeopardized if he 
were forced to testifiy in this reparation proceeding. The motion 
was denied for reasons discussed below. 


The parties filed proposed findings of fact, conclusions, and 
order and briefs in support thereof. 


FINDINGS OF FACT 


1. Complainants Paul Heckemeyer and Sherman McNew, 
Sikeston, Missouri, were at all times material herein, partners 
doing business as P & M Cattle Auction, a market agency regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
on a commission basis at the P & M Cattle Auction, a posted 
stockyard subject to the provisions of the act, hereinafter re- 
ferred to as the stockyard. 


2. Respondent Claude McLane, Advance, Missouri, was at all 
times material herein, engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account. 


3. Respondents J. L. (James) McLane and J. P. McLane, 
Greenville, Missouri, were at all times material herein, partners 
doing business under the name of McLane Farms, registered 
with the Secretary of Agriculture as dealers, to buy and sell live- 
stock in commerce for their own account. 


4. On December 10, 1960, Claude McLane bought 33 cattle at 
the stockyard and issued a check to complainants in payment for 
such cattle in the amount of $4,097.30. On December 17, 1960, 
Claude McLane bought 39 cattle at the stockyard and issued two 
checks to complainants, one in the amount of $2,135.74 and one 
in the amount of $2,649.18, in payment for the cattle. All three 
checks were drawn on the Bank of Marble Hill, Marble Hill, 
Missouri. Payment on the first two checks was refused by the 
bank because Claude McLane had insufficient funds on deposit to 
cover the amounts of the checks. Complainant Paul Heckemeyer 
never presented the third check but was orally informed by the 
bank that payment would be refused because of insufficient funds 
if it were presented. No part of the amount represented by the 
checks has been paid complainants. 
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| then 5. The complaint was filed within 90 days after the accrual of 
crim- the causes of action. 

same 

+ that CONCLUSIONS 

if he Respondent Claude McLane contends that he was denied his 
otion constitutional rights by being forced to testify and by having the 


reparation hearing proceed while he was under indictment in a 
State criminal action involving the same transactions concerned 


and 

herein. Although respondent Claude McLane did testify at the 
hearing in this proceeding, he was not compelled to do so either 
by subpoena or by a ruling of the presiding officer. Moreover, 
none of his rights were prejudiced by holding the hearing while 
New, he was under indictment for a criminal charge. He had full 
ners opportunity to present any witnesses and introduce documentary 
»gis- evidence in his defense, as well as the right to cross-examine 
tock complainant’s witnesses, which he did. Under these circum- 
sted stances, there is no basis to the contention that his rights under 
re- the Constitution of the United States were violated, and the mo- 

tion for continuance was properly denied. 
all In his brief, respondent Claude McLane argues that there was 
ing no showing he was engaged in interstate commerce and that he 
was therefore not subject to the jurisdiction of the Secretary of 
Agriculture in this proceeding. The evidence is undisputed that 
ne, respondent Claude McLane engaged in dealer activities at the 
ers stockyard in many other instances in addition to the transactions 
red concerned herein and by reason thereof we find no merit in re- 

ve- spondent’s contention. 

The evidence is undisputed that respondent Claude McLane, 
at on December 10 and December 17, 1960, purchased from com- 
‘or plainants at the stockyard, a total of 72 cattle and issued in 
30, payment therefor three checks drawn on the Bank of Marble 
vO Hill, Marble Hill, Missouri, for the aggregate sum of $8,882.22. 
ne It is also not disputed that these checks were not paid and that 
ee complainants have not been otherwise compensated for the cattle 
ll, purchased by Claude McLane. 
he Respondent Claude McLane attempted to avoid responsibility 
to for these transaction by introducing some testimony to the effect 
- that in a few isolated instances respondent Claude McLane en- 
” gaged in a joint venture in the purchase of livestock with the 
is complainant Sherman McNew, but such evidence is wholly insuf- 
” ficient to establish the partnership alleged in respondent Claude 


McLane’s answer between complainants and Claude McLane and 
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any conclusions with respect to such a relationship would be 
purely conjectural. 


The principal evidence relied upon by complainants to estab- 
lish a partnership between Claude McLane and J. L. and J. P. 
McLane was the endorsement of certain checks by Claude Mc- 
Lane to McLane Farms at about the time of the transactions 
involved in this proceeding. The evidence establishes that on 
December 1, 1960, Claude McLane wrote a check in the amount 
of $2,653.35 drawn on the Bank of Piedmont, that he signed this 
check “McLane Farms,” and that underneath the signature ap- 
peared the initials “J. P.’”’ The evidence further establishes that 
on December 4, 1960, the Sunday after Claude McLane issued 
this check drawn on McLane Farms’ account, he visited his son, 
J. L. McLane, and asked his son’s assistance in assuring that the 
check would clear. Claude McLane had with him two checks pay- 
able to himself, both dated December 3, 1960, one from Sikeston 
Auction Company in the amount of $677.63, and one in the 
amount of $2,193.38 drawn on P & M Cattle Auction. It was 
agreed between Claude McLane and J. L. McLane that these two 
checks would be endorsed by Claude McLane and delivered to 
J. L. McLane and that J. L. McLane would request the Bank of 
Piedmont to pay the “forged” check drawn by Claude McLane 
on the McLane Farms’ account. Since the amount of these two 
checks to be turned over to J. L. McLane was $2,871.01, or 
$217.66 more than the amount of the “forged” check, J. L. Mc- 
Lane issued a check to his father, Claude McLane, in the amount 
of $217.66. J. L. McLane failed to contact the bank in time so 
that it would accept the “forged” check and said check was re- 
jected by the bank. In order to fulfill his promise to his father, 
J. L. McLane then issued, on December 7, 1960, a check to C. F. 
(or Claude) McLane in the amount of $2,653.85 which was ex- 
actly the amount of the “forged” check. Claude McLane was 
then able to use this check to pay off the indebtedness evidenced 
by the “forged” check. 


Complainants further argue that the fact that another check 
in the amount of $50 drawn on their account and issued to the 
order of Claude McLane was endorsed by him and turned over 
to McLane Farms, was evidence that McLane Farms had a part- 
nership agreement with Claude McLane and that this established 
a course of dealing upon which they were entitled to rely. Claude 
McLane testified that this check did not represent a division of 
profits but was merely a gift to McLane Farms for helping him 
out with the “forged” check. J. P. McLane testified that it was 
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given to him and that he did not know whether it represented 
a portion of the profits. 


There was also testimony that some ten years before, Claude 
McLane’s children, including J. L. McLane, had made good a 
$10,000 bad check issued at that time by Claude McLane. 


The evidence shows that complainants, sometime prior to the 
transactions in question here, had been uncertain whether or not 
they should accept Claude McLane’s checks, and they were in- 
formed that another son of Claude McLane, Don McLane, would 
no longer be responsible for his father’s checks. The testimony 
indicates that complainants had agreed with Claude McLane that 
they would risk accepting his checks in amounts up to $2,500. 
Complaint McNew also admitted that he knew Claude McLane 
was not “licensed” under the act and that he would have to look 
to him in connection with any credit extended to him. Therefore, 
there is no evidence of reliance upon any alleged apparent 
authority on the part of Claude McLane to act as an agent for 
McLane Farms. McClure Burnett Commission Co. Vv. E. A. Black- 
shere Co., 20 A.D. 351 (1961), affirmed 20 A.D. 600 (1961). 


The isolated transactions established by complainants’ testi- 
mony fall far short of establishing a partnership or establishing 
any actual agency. See Myers v. St. Louis Structural Steel Co., 
333 Mo. 464, 65 S.W. 2d 931 (1933); Van Hoose v. Smith, 355 
Mo. 799, 198 S.W. 2d 23 (1946) ; Johnson v. Johnson, 270 S.W. 
2d 65 (Springfield Court of Appeals, 1954); State v. Johnson, 
287 S.W. 2d 114 (Kansas City Court of Appeals, 1956); and 
Fred M. Manschreck, et al. v. Gunther, 20 A.D. 563 (1961). 


Furthermore, all the respondents expressly denied the existence 
of any agency relationship resulting from a partnership agree- 
ment. It is therefore concluded that complainants have failed to 
meet their burden with respect to proof as to either the actual 
or apparent agency of Claude McLane to act on behalf of McLane 
Farms and accordingly the complaint as to respondents J. L. and 
J. P. McLane should be dismissed. 


With respect to respondent Claude McLane, there is no dispute 
that he purchased the livestock in question. He has expressly 
denied that he was acting in any manner on behalf of McLane 
Farms and he has failed to prove by a preponderance of the 
evidence that he was acting as a partner with complainants. 
Accordingly, it is concluded that complainants have established 
that Claude McLane purchased the livestock for his own account. 
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Failure to pay for livestock purchased is an unjust and unrea- 
sonable practice in violation of the act, Cassidy Commission Co. 
v. Carson Livestock Commission Company, 20 A.D. 201, 204 
(1961), and complanants are entitled to reparation from Claude 
McLane in the amount of the purchase price. 


ORDER 


The complaint is dismissed as to the respondents J. L. (James) 
McLane and J. P. McLane, doing business as McLane Farms. 


Within 30 days from the date of this order, respondent Claude 
McLane shall pay complainants as reparation the sum of 
$8,882.22, plus interest thereon at the rate of five per cent per 
annum from December 17, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7655) 


EUGENE Mowry, d/b/a PHILLIPSBURG SALES COMPANY v. GAR- 
NETT PHIFER. P&S Docket No. 2511. Decided March 16, 1962. 


Failure to Pay—Reparation 


It is concluded that respondent has failed to justify his refusal to pay for the 
21 head of cattle and that complainant is entitled to reparation in the 
amount sought. 

Stowell & Stowell, of Phillipsburg, Kansas, for complainant. Sprague & 
Sprague, of Red Cloud, Nebraska, for respondent. Mr. Robert E. Lusk, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by an in- 
formal complaint dated April 14, 1960, in which complainant 
seeks an award of reparation in the amount of $3,235.38, alleged 
to be the purchase price of 21 head of cattle sold by complainant 
at auction to respondent on January 29, 1960. 
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A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 201.40 of 
the rules of practice (9 CFR 201.40), were served upon re- 
spondent on August 12, 1960. A copy of the investigative report 
was served upon complainant on August 15, 1960. 


In his answer, respondent asserts that the complaint was not 
filed within the period of time provided for by the rules of prac- 
tice governing proceedings under the Packers and Stockyards 
Act; that at all times referred to in the complaint concerning 
the purchase of the cattle, the complainant and the respondent 
were operating as a partnership; that on or about February 6, 
1960, the complainant and the respondent entered into an agree- 
ment for the dissolution of the partnership and the settlement of 
all accounts between the parties as partners of the Phillipsburg 
Sales Company; that at the time of the agreement for dissolu- 
tion, the complainant paid to the respondent the sum of $1,100 in 
cash, and respondent executed a deed for his interest in the 
Phillipsburg Sales Company to the complainant, in settlement of 
the accounts of the partners of Phillipsburg Sales Company; and 
that the settlement was a complete and final settlement of all ac- 
counts, credits, and debits between the parties and constituted in 
effect a compromise settlement as to the claim set forth in the 
complaint. Respondent requested an oral hearing. 


An oral hearing was held at Red Cloud, Nebraska, on Febru- 
ary 2, 1961. Robert E. Lusk, Office of the General Counsel, was 
presiding officer. Complainant was represented by William H. 
Stowell of Phillipsburg, Kansas. Respondent was represented by 
Leon A. Sprague and Bernard Sprague, Red Cloud, Nebraska. 
At the conclusion of the oral hearing, the attorneys for the par- 
ties requested and were granted additional time in which to 
submit a stipulation concerning certain facts to be determined 
after their joint examination of the books and records of the 
Phillipsburg Sales Company. The hearing was held open to re- 
ceive such stipulation until February 5, 1962, but no such stipu- 
lation was filed, whereupon the hearing was closed. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Eugene Mowry, Phillipsburg, Kansas, on 
January 29, 1960, the date of the transaction involved herein, 
was an individual operating as a market agency, selling livestock 
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on a commission basis at the Phillipsburg Sales Company, 
Phillpsburg, Kansas, an auction market, a posted stockyard sub- 
ject to the provisions of the act, hereinafter referred to as the 
stockyard. 


2. Respondent, Garnett Phifer, Red Cloud, Nebraska, is now, 
and was at all times material herein, a dealer, registered under 
the act to buy and sell livestock in commerce for his own account. 


3. On January 29, 1960, respondent purchased 21 head of 
cattle at the stockyard for a total purchase price of $3,235.38. 
Respondent has not paid any part of the purchase price of these 
21 head of cattle. 


4. Complainant and respondent were partners doing business 
as Phillipsburg Sales Company, Phillipsburg, Kansas, until some- 
time prior to January 29, 1960, when the association was termin- 
ated by the parties. 


5. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Respondent assets that the complaint in this proceeding was 
not filed within the time provided in the act. Although the 
“formal” complaint was not filed until August 3, 1960, an 
“informal” complaint was filed in writing on April 24, 1960, 
containing all the facts necessary to apprise the respondent of 
what was complained about and therefore the requirements of 
section 309 of the act (7 U.S.C. 210) have been met. A. T. 
Spence, et al. V. Southwest Commission Company, et al., 14 A.D. 
456 (1955); Hygrade Food Products v. H. L. Sparks & Co., 18 
A.D, 248 (1959). Accordingly, it is concluded that the complaint 
in this proceeding was filed within 90 days from the accrual of 
the alleged cause of action and a decision on the merits is there- 
fore a proper matter for the Secretary’s consideration. 


There is no doubt that respondent purchased the livestock in 
question at the stockyard, and failed to pay complainant the pur- 
chase price of such livestock. Failure to pay for livestock 
purchased has been held to be an unjust and unreasonable prac- 
tive in violation of the act. Cassidy Commission Company V. 
Carson Livestock Commission Company, 20 A.D. 201, 204 (1961). 
However, failure to pay for livestock purchased is not a per sé 
violation of the act; it is a violation only if the failure to pay is 
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without justification. Hutchinson Sales Pavilion v. Pence, 20 A.D. 
1096, 1098 (1961). 


Respondent attempts to justify his refusal to pay for the live- 
stock on the basis that the transaction occurred at a time when 
he was in partnership with the complainant and therefore he 
contends that he is not liable to complainant in this proceeding. 
The evidence in the record establishes that the partnership was 
informally dissolved prior to the day of the transaction here 
involved and that only formal dissolution and final accounting 
had not occurred at the time of the purchase of the 21 head of 
cattle. Accordingly, since respondent did not buy the livestock 
as a partner with complainant, but in fact as a dealer, purchas- 
ing the cattle for his own account, there is no basis for his claim 
that he is not liable for the purchase price. 


Respondent further attempts to justify his refusal to pay for 
the 21 head of cattle on the grounds that there had been a settle- 
ment or set off of this debt. Respondent contends that on Satur- 
day, February 6, 1960, this debt was settled or set off along with 
certain other debts of respondent to complainant by an oral 
compromise settlement agreement of the partnership accounts. 


Both complainant and respondent testified as to a meeting in 
Red Cloud, Nebraska, on or about February 6, 1960. Respondent 
testified that he and complainant made a complete and final 
settlement of their affairs and all accounts between them through 
a verbal agreement at this meeting by the terms of which com- 
plainant gave respondent a check for $1,100 and respondent gave 
complainant a deed to the sale barn property executed by him- 
self and his wife. This purported settlement included the set off 
of all the debts for cattle owed by the respondent to the com- 
plainant against amounts purportedly due the respondent in set- 
tlement of the partnership accounts. Complainant denies having 
made any such verbal settlement agreement and contends that 
the partnership accounts have not been settled. Complainant ad- 
mitted giving a $1,100 check to respondent in exchange for the 
deed to the sale barn property but he stated that this check 
was given only in order to obtain legal possession of the deed. 
Complainant further contends that the respondent agreed not 
to cash the $1,100 check but that respondent would not agree 
to execute and deliver the deed unless the check was issued. 


Mrs. Ardys Miskch, respondent’s bookkeeper, testified that she 
was present at the Saturday evening meeting of respondent and 
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complainant on February 6, 1960, and that she heard complain- 
ant agree to settle all accounts in full between respondent and 
complainant through the payment of $1,100 to respondent. Com- 
plainant denied that Mrs. Miskch or anyone else was present at 
the meeting of complainant and respondent on that night. 

Complainant argues that the alleged compromise agreement 
of February 6, 1960, is refuted by respondent’s own actions when 
he reportedly told Mrs. White, complainant’s bookkeeper, on the 
telephone that he had mailed a check in payment for these cattle 
about a week after the purchase and perhaps after the alleged 
February 6, 1960, meeting. In a second telephone call by Mrs. 
White another week later, respondent reportedly told Mrs. White 
he had decided not to pay for the cattle. However, on cross ex- 
amination complainant could not remember whether either or 
both of the alleged telephone conversations of Mrs. White with 
respondent concerning payment for these 21 cattle occurred 
prior to or subsequent to the February 6 date. 


Considerable additional evidence was presented on behalf of 
respondent in an effort to show the various debts, accounts, 
partnership operations, and background relationships existing 
between the two former partners leading up to the meeting at 
which the alleged settlement took place. Respondent’s auditor 
testified at length on these matters, and two exhibits prepared 
by him were received in evidence. Mrs. White, the bookkeeper of 
the former partnership operations, offered considerable testimony 
on the business relationships of complainant and respondent. 
Several records prepared by her were also received in evidence. 
The evidence presented relating to the partnership operations 
was incomplete. Admittedly the figures are difficult to reconcile 
and subject to different interpretations. 


In addition to the partnership operations, respondent’s evi- 
dence showed certain admitted debts of the respondent to the 
complainant for cattle purchases. Complainant’s evidence was to 
the effect that there were more such unpaid cattle debts of re- 
spondent than admitted by respondent. 

The conflict in the testimony surrounding the basic issue is 
not resolved with any degree of conclusiveness by the accounting 
and bookkeeping evidence but this evidence does serve to em- 
phasize and point out the depth of the basic conflict and dis- 
agreement between these parties. 


In reaching a conclusion in this matter, no attempt is made to 
determine the accuracy or inaccuracy of the various partner- 
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ship accounts and other debts existing between these parties 
which arise out of their varied and rather extensive business 
dealings. The basic and only question being determined is 
whether respondent has proven that there was an oral compro- 
mise settlement agreement canceling the debt of respondent for 
these 21 cattle. 


The direct testimony of respondent and his bookkeeper are to 
the existence of such an oral compromise settlement. The direct 
testimony of complainant denies the existence of any such agree- 
ment and further denies the presence of respondent’s bookkeeper 
at the meeting in which the oral compromise settlement agree- 
ment was alleged to have been made. The testimony of respond- 
ent and his bookkeeper is countered with testimony by com- 
plainant and his bookkeeper. There is no evidence available in 
the record to resolve this conflict in testimony. 


Accordingly, since the evidence is conflicting and cannot be 
resolved, the respondent has failed to sustain his burden of prov- 
ing the existence of any set off or compromise settlement of this 
indebtedness, and any conclusions with respect to such an agree- 
ment or settlement would be purely conjectural. Respondent has 
therefore failed to justify his refusal to pay for the livestock 
and accordingly, complainant is entitled to reparation in the 
amount sought. 

ORDER 


Respondent shall pay complainant, within 30 days from the 
date hereof, the sum of $3,235.38, plus interest at 5% per annum 
from January 29, 1960 until paid. 


Copies hereof shall be served upon the parties. 


(No. 7656) 


sn re BOBBY DEAL. P&S Docket No. 2622. Decided March 19, 
1962. 


Violation of Bonding Requirements—Cease and Desist— 
Default 


Respondent is ordered to cease and desist from engaging in business as a 
dealer without providing and maintaining a reasonable bond or the equiv- 
alent as required by the act and the regulations. 


Mr. Arthur L. Quinn, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed October 4, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and is 
charged with engaging in business without filing and maintain- 
ing a reasonable bond or its equivalent as required by the act 
and the regulations issued thereunder. A copy of the complaint 
and a copy of the rules of practice were served upon respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. On 
February 15, 1962, the hearing examiner filed a report recom- 
mending that respondent be ordered to cease and desist from 
operating as a dealer without a reasonable bond or its equivalent 
and that respondent be suspended as a registrant under the act 
for a period of 20 days and thereafter until he has fully com- 
plied with the bonding requirements of the act and the regula- 
tions issued thereunder. No exceptions to the hearing examiner’s 
report were filed, but complainant recommended that respondent 
not be suspended as a registrant under the act. 


FINDINGS OF FACT 


1. The Clinton Cattle Commission Co., Clinton, Oklahoma, 
and the Elk City Livestock Sale, Elk City, Oklahoma, are now, 
and were at all times mentioned herein, posted stockyards sub- 
ject to the provisions of the act. 


2. Respondent, Bobby Deal, is an individual whose address is 
Canute, Oklahoma. Respondent is registered with the Secretary 
under the act as a dealer to buy and sell livestock in commerce 
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for his own account, and at all times mentioned herein respond- 
ent was so registered. 


3. On December 19, 1960, respondent was notified in writing 
that his dealer bond was to be terminated as of December 25, 
1960, and that he would have to furnish a new bond if he con- 
tinued to operate after December 25, 1960, as a dealer, buying 
and selling livestock in commerce for his own account. On Jan- 
uary 19, 1961, respondent was further notified that if he con- 
tinued operating as a dealer, he would have to furnish the re- 
quired bond. Nothwithstanding the notices, respondent continued 
to engage in the business of buying and selling livestock at the 
stockyards as a dealer without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regula- 
tions issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without an appropriate bond or its equivalent constitutes a will- 
ful violation of section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations issued thereunder 
(9 CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 
125 (1957) ; In re Isom Martin, 8 A.D. 1247 (1949). Respondent 
should be ordered to cease and desist from operating as a dealer 
as defined in the act without furnishing the bond required by 
the act and the regulations issued thereunder. Under the cir- 
cumstances, the suspension of respondent as a registrant under 
the act is not warranted. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer without providing and maintaining a reasonable bond 
or its equivalent as required by the act and the regulations issued 
thereunder. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7657) 


In re GENE Pope. P&S Docket No. 2581. Decided March 19, 
1962. 
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Bonding Requirements—Suspension of Registration— 
Admission of Violations 


Respondent is suspended as a registrant under the act for 20 days and there- 
after until he fully complies with the bonding requirements of the act 
and the regulations. 


Mr. Earl L. Saunders, for complainant. Mr. Dan B. Buzzard, of Clovis, New 
Mexico, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by the complaint filed June 20, 1961, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. An 
amendment to the complaint was filed July 25, 1961. Respondent 
is registered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce for his own account and is 
charged with engaging in the business of buying and selling 
livestock as a dealer without maintaining a reasonable bond or 
its equivalent, issuing checks in payment for livestock purchased 
without having or maintaining sufficient funds on deposit to pay 
such checks, and failing to pay the full purchase price of live- 
stock purchased in commerce. A copy of the complaint and the 
amendment to the complaint and a copy of the rules of practice 
were served upon respondent. 


On January 22, 1962, respondent filed, in effect, an answer 
admitting the allegations of the complaint, as amended. The 
matter was referred to John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c)). On February 9, 1962, the hearing examiner filed 
a report recommending that respondent be found to have vio- 
lated the act as charged, be ordered to cease and desist from such 
violations and be suspended as a registrant under the act for a 
period of 20 days and thereafter until he fully complies with the 
bonding requirements of the act and the regulations issued there- 
under. No exceptions to the hearing examiner’s report were filed. 
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FINDINGS OF FACT 


1. The public livestock markets of the Clovis Cattle Com- 
mission Company, Clovis, New Mexico, the New Mexico Live- 
stock Exchange, Albuquerque, New Mexico, and the Roswefl 
Livestock Commission Company, Roswell, New Mexico, were at 
all times mentioned herein, and now are, posted stockyards sub- 
ject to the provisions of the act. 


2. Respondent, Gene Pope, is an individual whose address is 
Star Route, Clovis, New Mexico. Respondent is registered with 
the Secretary under the act as a dealer to buy and sell cattle in 
commerce for his own account, and at all times mentioned herein 
respondent was so registered. 


3. During the period September 23, 1960, to June 20, 1961, 
the date of issuance of the complaint herein, respondent engaged 
in the business of buying and selling livestock in commerce at 
the stockyards as a dealer without filing and maintaining a rea- 
sonable bond or its equivalent as required by the act and the 
regulations issued thereunder. Respondent was notified in writing 
on or about November 25, 1960, of such bonding requirements. 


4. During the period December 13 through 20, 1960, respond- 
ent purchased cattle in commerce for his own account at the New 
Mexico Livestock Exchange, Albuquerque, New Mexico, and gave 
the New Mexico Livestock Exchange checks in the total amount 
of $12,411.09 in payment of the purchase prices of such cattle, 
which checks were returned unpaid by the bank upon which they 
were drawn because of insufficient funds in respondent’s account. 
Subsequently, respondent paid the New Mexico Livestock Ex- 
change $3,423.60 on account, but failed to pay the balance of the 
purchase prices in the sum of $8,987.49. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent constitutes a willful 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations issued thereunder 
(9 CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 
125 (1957) ; In re Ray York, 20 A.D. 1112 (1961). Respondent’s 
failure to pay for livestock purchased in commerce also consti- 
tutes an unfair practice in willful violation of section 312(a) of 
the act. See, e.g., In re Roy C. Bullock et al., 18 A.D. 1132 
(1959) ; In re Dale K. Schooler, 16 A.D. 988 (1957). Respondent 
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further violated such section of the act by issuing checks in pur- 
ported payment of livestock purchased in commerce, which 
checks were not honored by the bank upon which they were 
drawn because of insufficient funds in respondent’s account. 
Respondent should be ordered to cease and desist from the vio- 
lations of section 312(a) of the act found herein and respondent 
should be suspended as a registrant under the act for a period 
of 20 days and thereafter until he has achieved full compliance 
with the bonding requirements of the act and the regulations 


issued thereunder. 
ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer under the act without filing and maintaining a 
reasonable bond or its equivalent as required by the act and the 
regulations issued thereunder, (2) issuing checks in payment 
for livestock purchased in commerce without having and main- 
taining sufficient funds on deposit to pay such checks, and (3) 
failing to pay the full purchase price of livestock purchased in 
commerce. 

Respondent is suspended as a registrant under the act for a 
period of 20 days and thereafter until he fully complies with 
the bonding requirements of the act and the regulations, At the 
request of the respondent, when he demonstrates that he has 
complied with the bonding requirements of the act and the regu- 
lations, a supplemental order will be issued in this proceeding 
terminating this suspension after the 20-day period. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7658) 


In re ROSENTHAL PACKING COMPANY AND NORTH STAR PACK- 
ING COMPANY. P&S Docket No. 2590. Decided March 19, 1962. 


Packer—Insolvency—Cease and Desist— 
Consent Order 


Respondents are ordered to cease and desist from purchasing livestock in 
commerce while insolvent. 

Mrs. Dona S. Kahn, for complainant. Goldberg, Fonville, Gump & Strauss, of 
Dallas, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a Com- 
plaint and Notice of Hearing filed on July 18, 1961, by the Act- 
ing Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture, 
charging respondents with violations of section 202(a) of the 
act (7 U.S.C. 192(a)). 


Respondents filed an amended answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the hearing examiner, and consent to the issuance of a 
specified order, with findings and conclusions for the purposes 
of this proceeding only, based on the allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondent Rosenthal Packing Company is a corporation 
organized and existing under the laws of the State of Texas, 
with its principal office and place of business located at 2010 
North Grove Street, Fort Worth 6, Texas. Respondent North 
Star Packing Company is a corporation organized and existing 
under the laws of the State of Texas, with its principal office 
and place of business located at Paris, Texas. The officers of both 
respondent corporations are Harry Rosenthal, president, Irvin 
Rosenthal and Melvin Rosenthal, vice-presidents, and Leon 
Brochnan, secretary-treasurer. Respondent North Star Packing 
Company is a wholly owned subsidiary of Respondent Rosenthal 
Packing Company. 


2. Respondents were at all times material herein, packers 
within the meaning of the act and subject to the provisions of 
the act, in that respondents are organized for the purposes, 
among others, of buying livestock in commerce for purposes of 
slaughter, and at all times material herein engaged in the busi- 
ness of buying livestock in commerce for purposes of slaughter. 


3. Respondents, on or about the dates and in the transactions 
set forth below, and at divers other times during the year 1960, 
purchased livestock for slaughter purposes at various posted 
stockyards subject to the provisions of the act, while they were 
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insolvent, without paying for such livestock at the time of pur- 
chase. 


PURCHASES BY NORTH STAR PACKING COMPANY 


Date Amount of 
1960 Posted Stockyard Purchase 
April 20 Clark County Livestock Auction $1,874.54 
Arkadelphia, Arkansas 
April 30 Clark County Livestock Auction 1,645.40 
Arkadelphia, Arkansas 
April and Boyd Adams Livestock Comm. Co. 3,984.41 
May Union Stockyards, McAlester, Oklahoma 
May 2 Farmers National Livestock Comm. Co. 8,489.27 
Union Stockyards, McAlester, Oklahoma 
May 7 Clark County Livestock Auction 2,015.47 
Arkadelphia, Arkansas 
May 24 McAlester Livestock Comm. Co. 1,375.22 


Union Stockyards, McAlester, Oklahoma 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute viola- 
tions of the provisions of section 202(a) of the act (7 U.S.C. 
192(a)). No finding of fact is made, no determination is reached 
and no conclusion is established as to whether the respondents 
knew during the times material to the Complaint that they were 
insolvent. 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
the order be issued, the order will be issued. 


ORDER 


Respondents, and their officers, representatives, agents and 
employees, directly or through any corporate or other device, 
shall cease and desist from purchasing livestock in commerce 
while insolvent: Provided, however, that nothing herein con- 
tained shall prevent such persons from purchasing livestock in 
commerce while insolvent if they pay the full purchase price of 
the livestock at the time of purchase. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondents. 
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(No. 7659) 


In re N. B. PIERCE AND HAROLD D. PIERCE. P&S Docket No. 2653. 
Decided March 20, 1962. 


Bonding Requirements—Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from operating as a dealer with- 
out furnishing and maintaining a reasonable bond or its equivalent as 
required by the act and the regulations. 


Mr. Arthur L. Quinn, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The complaint, filed by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, on December 19, 1961, charges respondents with 
engaging in the business of buying and selling livestock in com- 
merce as a dealer without filing and maintaining a reasonable 
bond, or its equivalent, in violation of the act and the regulations 
thereunder. Respondents, in an amended answer filed on Febru- 
ary 26, 1962, admit the allegations contained in the complaint, 
waive oral hearing and the examiner’s report, and consent to the 
issuance of a specified cease and desist order. Complainant has 
recommended that the order consented to by respondents be 
issued. 

FINDINGS OF FACT 


1. The Southern Livestock Auction Company, Columbia, 
Tennessee, the Nichols Bros. Sales Barn, Thompson Station, Ten- 
nessee, and the Pulaski Stockyard, Pulaski, Tennessee, herein- 
after referred to as the stockyards, are now, and were at all 
times material herein, posted stockyards subject to the provi- 
sions of the act. 


2. Respondents are partners whose address is Route 3, Pul- 
aski, Tennessee. Respondents are registered with the Secretary 
of Agriculture to buy and sell livestock in commerce for their 
own account, and at all times herein respondents were so regis- 
tered. 


3. Respondents’ dealer bond was terminated on December 30, 
1960. Respondents, on December 28, 1960, were notified in writ- 
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ing of such termination date, and were informed that they would 
have to furnish a new bond if they con‘inued to operate after 
December 30, 1960, as a dealer, buying and selling livestock in 
commerce for their own account. On January 12, 1961, January 
19, 1961, and February 7, 1961, respondents were further notified 
that if they continued operating as a dealer, they would have to 
furnish the required bond. 


4. Nothwithstanding said notices, respondents continued to 
engage in the business of buying and selling livestock at the 
stockyards as a dealer without filing and maintaining a reason- 
able bond, or its equivalent, as required by the act and regula- 


tions. 
CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondents have admitted, it is concluded that respondents have 
willfully violated section 312(a) of the act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 


and 201.30). 
ORDER 


Respondents shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond, or its equivalent, in conformity 
with the act and the regulations thereunder. This order shall 
become effective on the sixth day after service of a copy upon 


respondents. 


(No. 7660) 


In re THOMAS C. DENNISON, d/b/a CUMBERLAND VALLEY LIVE- 
STOCK COMPANY. P&S Docket No. 2681. Decided March 22, 
1962. 

Violation of Bonding Requirements—Cease 
and Desist—Consent Order 
Respondent is ordered to cease and desist from engaging in dealer or market 


agency activities without maintaining adequate bond coverage in con- 
formity with the act and the regulations. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The complaint, filed by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, on October 13, 1961, charges respondent with 
engaging in the business of buying and selling livestock in com- 
merce as a dealer and as a market agency without furnishing 
and maintaining a reasonable bond or its equivalent, in violation 
of the act and the regulations thereunder. On February 14, 1962, 
the examiner filed a recommended decision in the case. Respond- 
ent, in an answer filed on February 26, 1962, admits the allega- 
tions contained in the complaint, waives oral hearing and the 
examiner’s report, and consents to the issuance of a specified 
cease and desist order. On February 27, 1962, complainant filed 
a motion requesting that the recommended decision be withdrawn 
and the answer filed by the respondent be considered in the deci- 
sion. This motion was granted by the Judicial Officer on March 
7, 1962. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Union Stockyards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, is now, and was at all times ma- 
terial herein, a posted stockyard subject to the provisions of the 
act. 


2. Respondent is an individual doing business as Cumberland 
Valley Livestock Company, 901 Second Avenue North, Nashville, 
Tennessee. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for his 
own account, and as a market agency to buy and sell livestock 
at the stockyard on a commission basis, and at all times material 
herein, respondent was so registered. 


3. Respondent, on March 27, 1961, was notified in writing 
that on the basis of the estimated volume of his business as a 
dealer and as a market agency during the calendar year 1960, 
his existing bond coverage of $5,000 was found to be inadequate 
to secure the performance of his dealer and market agency obli- 
gations, and he was requested to obtain additional bond cover- 
age to secure the performance of his obligations up to $14,000. 


4. Notwithstanding said notice, respondent continued to en- 
gage in the business of a dealer in commerce and as a market 
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agency at the stockyard, without obtaining additional bond cov- 
age. 
CONCLUSIONS 

By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent has will- 
fully violated section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 

Inasmuch as respondent is now in compliance with the bond- 
ing provisions of the act, and has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce for his own account, 
and as a market agency buying and selling livestock on a com- 
mission basis, without maintaining adequate bond coverage, in 
conformity with the act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice of a copy upon respondent. 


(No. 7661) 


In. re ELVAH LANEY. P&S Docket No. 2621. Decided March 22, 
1962. 


Violation of Bonding Requirements—Cease 
and Desist—Consent Order 


Respondent is ordered to cease and desist from operating as a dealer without 
furnishing and maintaining a reasonable bond or its equivalent in con- 
formity with the act and the regulations. 


Mr. Arthur L. Quinn, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
séq.), hereinafter referred to as the act. The complaint, filed by 
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the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on October 4, 1961, charges respondent with 
engaging in the business of buying and selling livestock in com- 
merce as a dealer without filing and maintaining a reasonable 
bond or its equivalent, in violation of the act and the regulations 
thereunder. On February 14, 1962, the examiner filed a recom- 
mended decision in the case. Respondent, in an answer filed on 
February 26, 1962, admits the allegations contained in the com- 
plaint, waives oral hearing and the examiner’s report, and con- 
sents to the issuance of a specified cease and desist order. On 
February 27, 1962, complainant filed a motion requesting that 
the recommended decision be withdrawn and the answer filed by 
the respondents be considered in the decision. This motion was 
granted by the Judicial Officer on March 7, 1962. Complainant 
has recommended that the order consented to by respondent 
be issued. 
FINDINGS OF FACT 

1. The Cheyenne Livestock Auction, Cheyenne, Oklahoma, the 
Clinton Cattle Commission Co., Clinton Oklahoma, the Cordell 
Auction, Cordell, Oklahoma, and Elk City Livestock Sale, Elk 
City, Oklahoma, and the Sayre Livestock Co., Sayre, Oklahoma, 
(known as the Sayre Livestock Auction prior to April 1, 1961), 
hereinafter referred to as the stockyards, are now, and were 
at all times material herein, posted stockyards subject to the 
provisions of the act. 

2. Respondent is an individual whose address is 401 West 
Sixth Street, Elk City, Oklahoma. Respondent is registered with 
the Secretary of Agriculture as a dealer to buy and sell livestock 
in commerce for his own account, and at all times mentioned 
herein respondent was so registered. 


3. On October 7, 1959, respondent was notified in writing 
that his dealer bond was to be terminated as of October 25, 1959, 
and that he would have to furnish a new bond if he continued 
to operate after October 25, 1959, as a dealer, buying and selling 
livestock in commerce for his own account. On February 5, 1960, 
June 1, 1960, and January 19, 1961, respondent was further 
notified that if he continued operating as a dealer, he would 
have to furnish the required bond. 


4. Notwithstanding said notices, respondent continued to en- 
gage in the business of buying and selling livestock at the stock- 
yards as a dealer without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent has 
willfully violated section 312(a) of the act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 

Inasmuch as respondent has filed the required bond, referred 
to in Findings of Fact 3 and 4, and has consented to the issuance 
of the order set forth below, which complainant has recom- 
mended be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7662) 


In re Sioux CiTy STOCK YARDS COMPANY. P&S Docket No. 425. 
Decided March 22, 1962. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges. 

Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Cummings & Sellers, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on December 6, 1961 (20 
A.D. 1216), continuing in effect to and including December 31, 
1963, an order issued on December 30, 1957 (16 A.D. 1241), which 
as modified by an order issued on March 24, 1961 (20 A.D. 217), 
authorizes assessment of the current temporary schedule of rates 
and charges. 
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On March 7, 1962, a petition was filed on behalf of the re- 
spondent requesting authority to modify the current temporary 
schedule of rates and charges in certain respects in order to 
clarify provisions of such schedule. 


Prior to the issuance of the orders of December 30, 1957, and 
March 24, 1961, authorizing increases in the rates and charges 
and a new rate or charge, notices of the petitions therefor were 
published in the Federal Register, and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matters, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present pétition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of December 30, 1957, as modified by the order of March 24, 
1961, is further modified so as to authorize the respondent to 
make the changes in the current temporary schedule of rates and 
charges requested in the petition filed on March 7, 1962. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 7663) 


In re MINNESOTA LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2671. Decided March 27, 1962. 
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Shippers’ Proceeds—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from failing to deposit promptly 
the full purchase price of consigned livestock in its shippers’ proceeds 
account. 


Mr. Robert R. Kimmel, for complainant. Mr. Lawrence L. Lenertz, of South 
St. Paul, Minnesota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on January 31, 1962, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is a corporation registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis, and as a dealer to buy and sell livestock for 
its own account, at the St. Paul Union Stockyards, South St. 
Paul, Minnesota. The complaint charges that the respondent vio- 
lated certain provisions of the act and the regulations. 


On February 23, 1962, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the examiner’s report, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. The Minnesota Livestock Commission Company, herein- 
after referred to as the respondent, is a corporation organized 
and existing under the laws of the State of Minnesota, with its 
principal office and place of business located at 305 Exchange 
Building, St. Paul Union Stockyards, South St. Paul, Minnesota. 
Respondent is now, and was at all times material herein, (1) 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis, and as a dealer 
to buy and sell livestock for its own account, at the St. Paul 
Union Stockyards, South St. Paul, Minnesota, and (2) engaged in 
the business of buying and selling livestock on a commission 
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basis and of buying and selling livestock for its own account at 
the St. Paul Union Stockyards, South St. Paul, Minnesota. 


2. Respondent, at all times material herein, maintained a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds.” Such account was established and main- 
tained by respondent for the purpose of handling and disbursing 
separate and apart from its own funds, all funds realized from 
the sale of livestock handled on a commission or agency basis. 
At all times material herein, the only funds deposited and main- 
tained in such account were the gross proceeds received from 
the sale of consigned livestock and the funds due and payable 
to the consignors or shippers of such consigned livestock. 


3. Respondent, during the period July 1959 through Novem-- 
ber 1960, used the funds deposited and maintained in its “Cus- 
todial Account for Shippers’ Proceeds” for purposes of its own 
and for purposes other than the faithful and prompt accounting 
for and payment of such portion thereof as may have been due 
the consignors or shippers of livestock, in that: 


(a) Respondent, on or about the dates set forth in subpara- 
graph (a) of paragraph III of the complaint, issued checks 
drawn on its “Custodial Account for Shippers’ Proceeds” to pay 
for livestock purchased in Canada by either respondent or Joseph 
Lenertz, one of respondent’s officers and owners, and to pay all 
expenses related to the purchase of such livestock, such as, cus- 
tom charges, monetary exchange charges, and transit insurance. 


(b) Respondent, on or about the dates and in the 66 trans- 
actions set forth in subparagraph (b) of paragraph III of the 
complaint, in connection with the sale of consigned livestock, 
used such livestock to fill purchase orders and failed to deposit 
in its “Custodial Account for Shippers’ Proceeds” the gross pro- 
ceeds resulting from the sale of such livestock for periods up to 
14 days. 


4. Respondent, during the period October 1959 through Jan- 
uary 1961, failed to keep such accounts, records, and memoranda 
as would fully and correctly disclose all transactions involved 
in its business, in that in connection with the sale of livestock 
purchased in Canada by either respondent or Joseph Lenertz, it 
(1) prepared and made a part of its accounts, records, and 
memoranda, accounts of sale which showed that such livestock 
had been sold for the account of “Ladin”, and (2) maintained 
a ledger account in the name of “Ladin”, for the purpose of 
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accounting for the profit realized or the loss incurred in the sale 


of such livestock. 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
hereof, respondent has violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)) and sections 201.40 and 201.41 of 
the regulations (9 CFR 201.40, 201.41). 


By reason of the facts set forth in Finding of Fact 4 hereof, 
respondent has violated section 401 of the act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of a 
specified order, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent Minnesota Livestock Commission Company, its 
officers, agents and employees, directly or indirectly, through any 
corporate or other device, shall, when using consigned livestock 
to fill purchase orders, cease and desist from failing to deposit 
promptly in its ‘Custodial Account for Shippers’ Proceeds” the 
full purchase price of such livestock. 


Respondent Minnesota Livestock Commission Company, its of- 
ficers, agents and employees, are hereby ordered and directed 
to deposit the gross proceeds received from the sale of livestock 
handled on a commission or agency basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds” or by a similar designation. Such account shall be drawn 
on only for payment of the net proceeds to the consignor or 
shipper, or such other person or persons whom the respondent 
has knowledge is entitled thereto, and to obtain therefrom the 
sums due respondent as compensation for its services, as set out 
in its tariff, and for such sums as are necessary to pay all legal 
charges against the consignment of livestock which respondent 
may, in its capacity as agent, be required to pay for and on 
behalf of the consignor or shipper. In all other respects, respond- 
ent shall maintain such account in conformity with the pro- 
visions of section 201.42 of the regulations. 


Respondent Minnesota Livestock Commission Company, its 
officers, agents and employees, are hereby ordered and directed 
(1) to make and keep, as part of its accounts, records and memo- 
randa, a full, true copy of each account of sale covering the sale 
of consigned livestock, (2) to make true and complete entries in 
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all ledger accounts which are kept as part of its accounts, records 
and memoranda, and (3) to make and keep, in all other respects, 
such accounts, records and memoranda as will fully and cor- 
rectly disclose all transactions involved in its business. 


This order shail become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7664) 


HARRY N. HARTSOCK v. MoopDY LIVESTOCK COMMISSION COMPANY 
AND ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 2530. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to prove the extent of his claim for damages, the 
complaint is dismissed. 


Complainant and respondents, pro se. Mr. Robert E. Lusk, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), hereinafter 
referred to as the act. In a complaint filed September 22, 1960, 
complainant alleges that he shipped five steers and nine heifers 
to the St. Louis National Stock Yards, on June 26, 1960, and that 
the Moody Commission Company sold these animals for him on 
June 27, 1960, but sent complainant a statement and remittance 
for three steers and eleven heifers. Complainant seeks an award 
of reparation in the amount of $1,052.85, representing the differ- 
ence between the amount he contends he should have received 
and the amount he did receive. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the 
Moody Commission Company on December 23, 1960, and upon 
the St. Louis National Stockyards Company late in December 
1960. A copy of the investigative report was served upon com- 
plainant on December 24, 1960. 
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Respondent Moody Commission Company filed an answer on 
January 5, 1961. In an answer filed on January 9, 1961, respond- 
ent St. Louis National Stockyards Company alleges that there 
was no mishandling or mix-up of complainant’s livestock on the 
part of its employees, during the time the animals were being 
unloaded, checked, and received by it, or while they were being 
delivered to the driving agency for the account of the Moody 
Commission Company. 


Both respondents requested an oral hearing which was held 
at Columbia, Missouri, on April 21, 1961. Robert E. Lusk, Office 
of the General Counsel, was Presiding Officer. Complainant ap- 
peared pro se and testified on his own behalf. Ruby Green, Kirks- 
ville, Missouri, and James M. Wormsley, Kirksville, Missouri, 
also testified for complainant. Sylvester R. Voelker, National 
Stock Yards, Illinois, appeared and testified for respondent St. 
Louis National Stockyards Company. Eugene M. Farris, Belle- 
ville, Illinois, appeared and testified for respondent Moody Com- 
mission Company. John Ronan, Packers and Stockyards Division, 
U. S. Department of Agriculture, National Stock Yards, Illinois, 
was called as a witness by respondent Moody Commission Com- 
pany and testified. 


FINDINGS OF FACT 


1. Complainant, Harry N. Hartsock, whose address is Route 
1, Brashear, Missouri, is an individual engaged in farming and 
raising cattle. 


2. Respondent St. Louis National Stockyards Company, a 
corporation, hereinafter referred to as the stockyards company, 
does now, and did at all times material herein, own and operate 
the St. Louis National Stock Yards, National Stockyards, Illinois, 
a posted stockyard subject to the provisions of the act, herein- 
after referred to as the stockyard. 


3. Respondent Moody Commission Company, hereinafter re- 
ferred to as the commission company, is now, and at all times 
material herein was, a market agency registered under the act 
with the Secretary of Agriculture to buy and sell livestock on a 
commission basis at the stockyard. 


4. On June 26, 1960, complainant consigned five steers and 
nine heifers to the stockyard for sale on a commission basis. The 
animals were delivered to the stockyards company, that same 
day, by Miller & Son, a trucker from Brashear, Missouri. 
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5. On June 26, 1960, the stockyards company delivered the 
cattle to the commission company which took custody of the 
animals. 


6. The commission company sent complainant proceeds based 
on an account of sale, dated June 27, 1960, for three steers and 
eleven heifers. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The act provides, inter alia, that money damages may be 
awarded to persons injured by reason of a market agency’s 
failure to render reasonable stockyard services. A failure to give 
a proper account with respect to the disposition of cattle con- 
signed to it for sale at a posted stockyard constitutes a failure 
to render reasonable stockyard services on the part of a market 
agency. Goodson V. Daniels, 17 A.D. 546 (1958). From the evi- 
dence in the record it would appear that there was a failure on 
the part of the commission company to give a proper account 
regarding the animals in question in that it remitted to complain- 
ant on the basis of an account of sale for three steers and eleven 
heifers when in fact the consignment received by it consisted of 
five steers and nine heifers. 


While the commission company contends that this discrepancy 
amounts to nothing more than a clerical error on its part which 
did not cause complainant any injury, complainant takes the posi- 
tion that there was an actual “mix up” or substitution of his 
animals for animals of a different sex and of a lesser weight. 
Complainant alleges that in his opinion the five steers consigned 
by him weighed 900 pounds each and the nine heifers, 700 
pounds each. The average weight of the three steers acounted for 
by the commission company was 643 pounds and of the eleven 
heifers, 527 pounds. Complainant is seeking an award based on 
the difference in weight and price between the animals alleged 
to have been consigned by him and those for which the com- 
mission company accounted. 


However, even if it were found that a “mix up” did occur, 
complainant would be unable to recover. In a reparation pro- 
ceeding the complainant has the burden of proving the extent 
of his claim for damages. The evidence offered by complainant 
at the hearing regarding the weight of the animals alleged to 
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have been consigned by him, aside from a signed, unsworn, 
written statement executed by an individual who was not called to 
testify, consisted only of his own estimate and that of two other 
witnesses. One of his witnesses made his estimate after seeing 
the cattle on complainant’s farm six months before the date of 
the sale. The other witness had looked at the animals about a 
month and a half prior to the date of the sale and his estimate 
was made after a casual viewing of complainant’s herd. Com- 
plainant admitted that his animals had not been actually weighed 
at any time prior to their delivery to the commission company. 
Moreover, the evidence in support of complainant’s allegations 
with respect to the price for which his cattle should have been 
sold by the commission company at National Stock Yards, on 
June 27 and 28, 1960, consisted only of testimony about occa- 
sional offers received by him for such animals on his farm on 
other dates, and about isolated livestock transactions engaged in 
by him in the past. While damages need not be established with 
exactness, a reasonable basis for their computation must be 
afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 
(1927); Natural Bridge Pkg. Co. Vv. Ganey, 15 A.D. 818, 823 
(1956). Under the circumstances, it must be concluded that the 
nature of the evidence presented by complainant regarding the 
extent of his claim for damages is too conjectural to constitute 
the basis of an award of reparation. 


There is no evidence of a violation of the act on the part of 
the stockyards company. The record indicates that the stockyards 
company discharged its duties under the act with respect to the 
animals in question by delivering them to the commission com- 
pany. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served on 
the parties. 


(No. 7665) 
In re HARLAN B. YULE. P&S Docket No. 2663. Decided March 
28, 1962. 
Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act until such time as he 
demonstrates that he is no longer insolvent. 
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Mrs. Dona S. Kahn, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed January 17, 1962, by the 
Director, Packers and Stockyards Division Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell livestock for his own account in commerce and 
is charged with being insolvent within the meaning of the Act of 
July 12, 1948 (7 U.S.C. 204). A copy of the complaint and a 
copy of the rules of practice were served upon respondent Jan- 
uary 22, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On March 
2, 1962, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
suspended as a registrant under the act for a period of 20 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. No exceptions to the hearing examiner’s report 


were filed. 
FINDINGS OF FACT 


1. Respondent, Harlan B. Yule, is an individual whose ad- 
dress is Medford, Minnesota. Respondent is now, and was at all 
times material herein, registered with the Secretary under the 
act as a dealer to buy and sell livestock in commerce for his own 
account, 

2. Respondent is insolvent. As of November 10, 1961, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $80,203. 
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CONCLUSIONS 


Respondent is insolvent within the meaning of legislation sup- 
plementing the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1943 (7 U.S.C. 204). Respondent 
should be suspended as a registrant under the act until such time 
as he demonstrates that he is no longer insolvent, as recom- 
mended by complainant. See, e.g., In re Southern Buyers, Inc., 
14 A.D. 811 (1955) ; In re Cooper Commission Company, 19 A.D. 
160 (1960). At the request of respondent, when he makes such 
a showing, a supplemental order will be issued in this proceeding 
terminating the suspension. 

ORDER 

Respondent is suspended as a registrant under the act until 
such time as he demonstrates that he is no longer insolvent. At 
the request of respondent, when he makes such a showing, a 
supplemental order will be issued in this proceeding terminating 
such suspension. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 7666) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided March 29, 1962. 


Modification of Rates and Charges 


Respondents are authorized to make the requested modifications in their cur- 
rent schedule of rates and charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Messrs. L. Alton Denslow and Joseph Parker, of 
Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on February 8, 1962, 
authorizing assessment of the current temporary schedule of 
rates and charges to and including February 28, 1963, unless 
modified or extended by further order before the latter date. 
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On February 14, 1962, a petition was filed on behalf of the 
respondents requesting authority to modify, as soon as possible, 
the current temporary schedule of rates and charges in certain 
respects. Notice of the petition and its contents was published 
in the Federal Register on March 6, 1962 (27 F.R. 2159), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of February 8, 1962, is 
modified so as to authorize the respondents to make the changes 
in the current temporary schedule of rates and charges as re- 
quested in the petition filed on February 14, 1962. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature. 


Copies hereof shall be served upon the parties. 


(No. 7667) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided March 29, 1962. 


Modification of Rates and Charges 


Respondents are authorized to make the requested changes in their schedule 
of rates and charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Herschel M. Hunt, of Denver, Colorado, for 


respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 23, 1961 (20 
A.D. 595), continuing in effect to and including July 31, 1963, 
an order issued on July 28, 1959 (18 A.D. 804), authorizing 
assessment of the current temporary schedule of rates and 
charges. 

On February 14, 1962, a petition was filed on behalf of the 
respondents requesting authority to modify the current tempo- 
rary schedule of rates and charges in a specified manner. Notice 
of the petition and its contents was published in the Federal 
Register on March 6, 1962 (27 F.R. 2159), and, although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 

The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the order of July 28, 1959, as 
continued in effect by the order of June 23, 1961, is modified so 
as to authorize the respondents to make the change in the cur- 
rent temporary schedule of rates and charges as requested in the 
petition filed on February 14, 1962. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7668) 


P&S Docket No. 2644. Dismissed March 7, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7669) 


P&S Docket No. 2482. Dismissed March 20, 1962, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 7670) 


EUGENE Mowry, d/b/a PHILLIPSBURG SALES COMPANY v. GAR- 
NETT PHIFER. P&S Docket No. 2511. Order issued March 26, 
1962, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 7671) 


In re JOSEPH L. MITCHELL, d/b/a LA SALLE COUNTY LIVESTOCK 
MARKETING CENTER. P&S Docket No. 2520. Order issued 
March 15, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7672) 


S. & D. WoLF Co. v. PETER CONDAKES COMPANY. PACA Docket 
No. 8506. Decided March 5, 1962. 


Petition for Reconsideration—Dismissal 


The order of February 1, 1962, is supported by the evidence and the law 
applicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 1, 1962, awarding reparation 
to complainant against respondent in the amount of $417.12, with 
interest. A copy of this order was served upon respondent on 
February 5, 1962. Respondent filed a petition for reconsideration 
on February 8, 1962, which was within the 10-day period allowed 
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by section 47.24 of the rules of practice. In accordance with that 
section, the timely filing of the petition automatically operated 
to set aside the order pending final action on the petition. 


In the petition respondent contends that the order of Feb- 
ruary 1, 1962, is in error in several respects, including complain- 
ant’s alleged failure to prove that it gave the carrier complete 
and adequate instruction relative to the diversion of car PFE 
10866 on July 11, 1960. We have reconsidered our order and find 
that respondent’s contentions are without merit. In short, im- 
plicit in our order of February 1, 1962, was the conclusion that 
the burden of proof was not on complainant to prove a proper 
diversion, but upon respondent to prove an improper one, since 
respondent, in its answer, charges complainant with negligence 
in this respect and puts forth this allegation as an affirmative 
defense to complainant’s claim for payment in full. Also implicit 
in that order was our conclusion that respondent has not sus- 
tained its burden of proof in this respect. 

It is our conclusion that our order of February 1, 1962, is 
supported by the evidence and by the law applicable thereto. 
Accordingly, respondent’s petition is dismissed without prior 
service upon complainant. 

The order of February 1, 1962, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 


This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7673) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. SMILING JIM POTATO 
CoMPANY. PACA Docket No. 8352. Decided March 6, 1962. 


Allowance Agreement—Unauthorized Deduction 


Complainant’s claim for the return of the allowance is denied. However, the 
deduction of $5.57 for ice was not authorized by complainant and re- 
spondent is ordered to pay this amount to complainant. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Earl Jay Gratz, 
of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed December 21, 1960. Complainant 
seeks reparation of $435.57, which is alleged to be the balance of 
the purchase price of a carload of potatoes sold to respondent in 
July 1960. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Department were served upon respondent on 
March 15, 1961. A copy of the report of investigation was served 
upon complainant on March 16, 1961. 


Respondent filed an answer on March 31, 1961, admitting the 
terms of the contract as alleged in the complaint but denying 
liability. Respondent alleges that the potatoes shipped by com- 
plainant failed to meet contract specifications because of under- 
size; that respondent rejected the potatoes; and that complainant 
subsequently agreed to grant respondent an allowance of $1 per 
cwt., whereupon respondent accepted the potatoes and paid the 
reduced price. 


Since the amount claimed in the complaint did not exceed $500, 
the shortened method of procedure was followed pursuant to sec- 
tion 47.20 of the rules of practice (7 CFR 47.20). In accordance 
with such procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed a 
statement in reply. 

FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is Post Office Box 155, Franklin Park, 
Illinois. 


2. Respondent, Smiling Jim Potato Company, is a corporation 
whose address is 101 East Oregon Avenue, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about July 8, 1960, in the course of interstate com- 
merce, complainant sold to respondent 430 100-pound sacks of 
Long White potatoes, Crest brand, U.S. No. 1 grade, 6 to 14 
ounces, at the agreed price of $7.15 per sack, delivered Philadel- 
phia, Pennsylvania. The potatoes were contained in car SFRD 
8645 which had been shipped by complainant from Wasco, Cali- 
fornia, on July 1, 1960, billed to Dakota Chief Sales Company, 
Kansas City, Missouri. 
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4. On July 8, 1960, following the sale to respondent, the ship- 
ment was ordered diverted to respondent at Philadelphia. On 
July 9, complainant sent respondent an invoice for the total 
purchase price of $3,074.50, less freight charges of $951.18 to be 
paid by respondent, or the net amount of $2,123.32. 


5. The car arrived at Philadelphia at 6:39 p.m., July 12, and 
respondent signed a placement notice at 3:55 a.m., July 13. Re- 
spondent then ordered a Federal inspection of the potatoes which 
was made at 12:15 p.m., July 14, 1960. The certificate of this 
inspection reads, in pertinent part, as follows: 


“Size: Generally 6 to 16 ounces, mostly 8 to 14 ounces. 
From 6 to 9% average 8% under 6 ounces. 

“Quality: Generally mature, clean, fairly bright to 
bright and fairly well to well shaped. Grade defects 
average 3% consisting of growth cracks and misshapen. 
“Condition: Generally firm. Average 1% damage by 
brown discolored areas. Less than Y2 to 1% soft rot. 
“Grade: Fails to grade U.S. No. 1, 6 ounce minimum 
account undersize. 

“Remarks: Inspection and certificate restricted to prod- 
uct and lading in upper 3 layers of load.” 


6. On July 14, 1960, respondent advised complainant by tele- 
phone that the potatoes had been federally inspected and certi- 
fied as failing to grade U.S. No. 1, 6 ounce minimum account 
of undersize. Complainant agreed to give respondent a reduction 
of $1 per cwt. On July 15, complainant wired respondent to send 
a copy of the certificate. 


7. At 4:06 p.m., July 18, respondent sent complainant a tele- 
gram concerning a second carload which reads as follows: 


“PFE 52945 Federal inspection here shows not 6/14 car 
graded 5 ounces shipping point and same here will settle 
same as other 6/14.” 

Complainant replied by wire the same day as follows: 


“Never heard of $1 cwt difference between 5 ounce and 
6 ounce minimum. Did you? Now what is a reasonable 
adjustment PFE 52945.” 
Thereafter on the same day, complainant sent respondent a 
second telegram: 


“Reference your wire RD 8645 $1.00 cwt adjustment 
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This was on telephone information you rendered when 
car only made USONEA not 6-14 as confirmed.” 


8. Respondent sent complainant a check dated August 3, 1960, 
in the amount of $1,687.75. This figure is the invoice price of 
$2,123.32, less an allowance of $430 and a deduction for “Ice 
Los Angeles” of $5.57. 


9. On August 6, 1960, complainant sent respondent a letter 
reading, in part, as follows: 


“We are in receipt of your check No. 7905 covering par- 
tial payment for the subject car, which we are accepting 
and depositing under protest, the reason being that you 
misrepresented the Government inspection made in 
Philadelphia covering the subject car. 

“You told us that this car never made anything but a 
USONE Size A and we find that this car missed mak- 
ing six ounce minimum by only 8% undersize, making 
it a five ounce minimum—not just a Size A as you in- 
sisted.” 


10. The formal complaint was filed December 21, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract terms are not in dispute. On July 8, 1960, com- 
plainant sold to respondent six carloads of potatoes, including 
the one in question, SFRD 8645. This contract was negotiated 
over the telephone by Dan A. Rietman, complainant’s sales 
manager, and Sol Tredwell, respondent’s president. They are 
agreed that Rietman represented the potatoes as U.S. No. 1, 6 
to 14 ounces. Upon arrival in Philadelphia, Pennsylvania, the 
potatoes were federally inspected at respondent’s request on the 
basis of size 6 to 14 ounces and they were certified as “Fails to 
grade U.S. No. 1, 6 ounce minimum account undersize.” When 
Tredwell received the oral report of this inspection from the in- 
spection service, he telephoned Rietman concerning the inspection. 
The controversy centers arounds the agreement, if any, entered 
into in this conversation. 


Sol Tredwell states that upon receipt of the inspection report 
he immediately notified complainant by telephone that the pota- 
toes failed to grade U.S. No. 1, 6 ounce minimum, because of 
undersize and that he rejected the carload. Tredwell further 
states that complainant requested respondent to agree to an al- 
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lowance of $1 per cwt. and to withdraw the rejection, and that 
he accepted the proposal and paid complainant the reduced price. 
Rietman states that in the conversation Tredwell said the pota- 
toes were not U. S. No. 1, 6 to 14 ounces, but graded U. S. No. 
1, Size A; that respondent insisted on an allowance of $1 per 
cwt.; and that he (Rietman) agreed to such allowance provided 
the potatoes graded U.S. No. 1, Size A. 


Complainant contends in its brief that the allowance was con- 
ditioned on respondent’s furnishing to complainant a Federal 
certificate showing that the potatoes graded U.S. No. 1, Size A, 
and that since respondent has not done so, it is not entitled to the 
allowance. Complainant also contends that there was no mutual 
assent by the parties to the terms of the allowance agreement 
and, therefore, no agreement came into existence. The argument 
here is not too clear, but seems to be based on a claimed differ- 
ence in understanding as to the grade on which the allowance 
was based. It is also noted that in complainant’s letter to re- 
spondent dated August 6, 1960, it was asserted in effect that the 
allowance agreement was avoidable because of misrepresentation. 


After carefully considering the evidence, we are of the opinion 
that complainant’s contentions are without merit. It is entirely 
possible that Tredwell made some statement in the telephone con- 
versation to the effect that the potatoes received were Size A. 
In a letter to the Department dated January 25, 1961, respondent 
stated that it reported the inspection to complainant as it was re- 
ported verbally to respondent by the Federal inspector and 
“Naturally if car was not six ounce minimum account of under- 
size it should be size A.” The United States Standards for pota- 
toes (7 CFR 51.1540 et seq.) provides with respect to Size A 
that not less than 40 percent of the potatoes in the lot shall be 
6 ounces or more in weight. A tolerance of 5 percent is allowed 
for potatoes packed to meet a minimum size of 6 ounces or more 
in weight. Assuming that the potatoes in question were 5 ounce 
minimum as contended by complainant because they were 3 per- 
cent in excess of the tolerance allowed for 6 inch minimum, they 
were at the same time Size A. However, we do not believe that 
respondent said the potatoes were certified to be Size A or that 
the allowance agreement specifically required respondent to fur- 
nish a certificate showing the potatoes as Size A. Since the pota- 
toes were sold as size 6 to 14 ounce, it seems logical that 
respondent would have them inspected on the basis of the speci- 
fied size as it did here. It is doubtful that an inspector, under 
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the circumstances here, would certify the potatoes to be Size A, 
instead of or in addition to finding that they failed to meet the 
requirement of 6 ounce minimum. Furthermore, even if respond- 
ent had said the potatoes were certified as Size A, we are unable 
to understand why complainant did not ask the reason for this 
and also inquire as to the percentage of potatoes under 6 ounces 
prior to granting the allowance. In other words, complainant had 
the opportunity to protect itself but failed to do so. Accordingly, 
complainant’s claim for the return of the allowance of $430 is 
denied. 


The remaining question concerns the amount of $5.57 deducted 
by respondent from the invoice price. A notation on the check 
dated August 3, 1960, states that this amount is for “Ice Los 
Angeles.” In the absence of any further explanation, it is con- 
cluded that this deduction was not authorized by complainant or 
otherwise a liability of complainant. The failure of respondent 
to pay this sum to complainant is in violation of section 2 of 
the act. Reparation should be awarded complainant in that 


amount with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5.57, with inter- 
est thereon at the rate of 5 percent per annum from August 1, 
1960, until paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7674) 


SCHOENBURG BROS. PRODUCE Co., INC. v. PACIFIC GROWERS MAR- 
KETING Co. PACA Docket No. 8448. Decided March 6, 1962. 


Acceptance—Failure to Prove Breach of Contract as 
to Size—Liability 


Respondent failed to prove a breach of the contract as to size on the part 
of complainant. Respondent accepted the shipment and is liable for the 
balance of the purchase price. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 18, 1961, complainant seeks 
reparation in the amount of $187.50, alleged to be the balance 
due on the purchase price of a truckload of carrots sold and 
delivered to respondent in February 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 16, 
1961. A copy of the report of investigation was served upon com- 
plainant on June 20, 1961. Respondent filed an answer to the 
complaint on June 29, 1961, denying liability for any further 
payment to complainant, alleging that the carrots did not meet 
contract specifications, and praying that respondent be awarded 
damages “according to the facts established.” 


Since the amount involved herein is less than $500, the issues 
were submitted in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Schoenburg Bros. Produce Co., Inc., is a 
corporation whose address is P. O. Box 88, Salinas, California. 


2. Respondent, Pacific Growers Marketing Co., is a corpora- 
tion whose address is 1538 West Lincoln Avenue, Anaheim, Cali- 
fornia. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about February 2, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U. S. No. 1, Jumbo size Texas carrots, in 50-lb 
mesh bags, at $1.50 per bag, plus $15 for top ice, or a total in- 
voice price of $1,140, f.o.b. Texas shipping point. 


4, The carrots were inspected at shipping point on February 
2nd and 3rd 1961, and were certified to be 4 to 9” in length, 
1 to 214” in size, and U. S. No. 1 grade. 


5. Complainant shipped on February 3, 1961, from Carrizo 
Springs, Texas, to respondent at Anaheim, California, 750 50- 
lb. bags of Jumbo carrots in trucks bearing Texas license No. 
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8C8947. Upon arrival of the carrots at destination, respondent 
accepted them in compliance with the contract, but has paid 
complainant only $952.50. There remains due and owing to com- 
plainant from respondent the sum of $187.50. 


6. The formal complaint was filed on May 18, 1961, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent contends that in the telephone conversation be- 
tween respondent’s Jack Hyman and complainant’s Paul Schoen- 
burg, during which the contract was entered into, respondent 
specified it wanted carrots 6 to 9” in length and 1 to 2” di- 
ameter; that respondent’s personal inspection of the carrots at 
the time of arrival disclosed that the shipment contained carrots 
4 to 9” in length and 1 to 214” in diameter and that respondent 
could not use this stubby type of carrot; that respondent was 
required to recondition or repack the carrots with resultant 
shrinkage and costs connected with the repacking; and that re- 
spondent finished with 60 bags of “culls” on its hands. On Feb- 
ruary 6, 1961, at 10:00 A.M., P.S.T., respondent wired com- 
plainant as follows: 


“CARROTS ARRIVED SHOWING GOOD RED 
COLOR OUR UNDERSTANDING PURCHASED US 
ONE JUMBO CARROTS 7-10 INCH MOSTLY 7-8 
INCH LENGTH AND INCH QUARTER TO INCH 
THREE QUARTER CROWN. MOSTLY INCH HALF 
TO INCH THREE QUARTER CROWN. OUR IN- 
SPECTION SHOWS FOUR TO NINE INCH LENGTH 
CARROTS WITH APPROX 1/3 CARROTS SHOWING 
INCH HALF LARGER CROWN AND APPROX 15 
PERCENT EXTRA SHORT STUBBY CARROTS 
SHOWING AVERAGE 5 INCH LENGTH CARROT 
WITH INCH CROWN AND FIVE PERCENT 
THROWOUTS WE FEEL PERCENTAGE SMALL 
UNDESIRABLE CARROTS DOES NOT GIVE US 
JUMBO CARROTS AS PURCHASED WILL SUFFER 
HEAVY LOSS AND ENTITLED TO SUBSTANTIAL 
ALLOWANCE.” 


Complainant replied to respondent’s wire on the same date, deny- 
ing that there was any understanding to ship 7 to 10” carrots 
and stating that complainant would make no allowance, as the 
carrots graded U. 8. No. 1 and were so described to respondent. 
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During the investigation, respondent agreed to pay complainant 
$952.50 as an undisputed amount, and withheld 25 cents per 
bag, or $187.50 as a disputed amount for determination through 
this proceeding. 


Complainant emphatically denies that there was any under- 
standing or agreement as to exact size and/or length of the car- 
rots in question. Complainant states the carrots were described 
to respondent as Jumbo Texas carrots in 50-lb. bags, U. S. No. 1 
grade, small to large, mostly 5 to 7% inches in length and mostly 
144 inch to 134, inch in diameter. Complainant points out that 
U. S. No. 1 Jumbo size carrots were delivered to respondent and 
that a report of the Federal inspection at shipping point ac- 
companying the shipment was evidence of that fact. Complainant 
contends, therefore, that no allowance was justified in connection 
with this shipment. 


The evidence is to the effect that the parties agreed on 
“Jumbo” size carrots. “Jumbo” size is not defined in the United 
States Standards for Topped Carrots. However, this shipment 
was made from Carrizo Springs, Texas, during the time that a 
marketing order was in effect for South Texas carrots. Under 
this marketing order, Jumbo size carrots were required to be 
from 1 to 3 inches in diameter and 3 inches minimum length. 
Respondent’s conception of “Jumbo” size carrots may have been 
different from the requirements of the marketing order. In any 
event, having alleged that the contract called for carrots of a 
specified length and size, the burden is upon respondent to prove 
such allegation by a preponderance of the evidence. We find that 
respondent has failed to sustain that burden. Moreover, respond- 
ent’s wire, quoted above, is evidence that complainant shipped 
a carload of “Jumbo” size carrots. Respondent’s wire indicates 
that its inspection of the carrots upon arrival showed 4 to 9 inch 
lengths, with no less than 1 inch diameter. This conforms to 
the size requirements for “Jumbo” carrots specified by the mar- 
keting order for South Texas carrots. 


Respondent accepted the carrots upon arrival at destination, 
and thus became liable for the purchase price thereof, less any 
damages respondent can prove it sustained as a result of a breach 
of the contract by complainant. Respondent has proven neither a 
breach by complainant nor the damges allegedly sustained by 
respondent. Having failed to prove a breach of the contract, re- 
spondent is liable for the full purchase price of the carrots. 
Respondent’s failure promptly to pay the purchase price to com- 
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plainant was in violation of section 2 of the act. Complainant 
should be awarded reparation for the unpaid balance of the pur- 
chase price amounting to $187.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $187.50, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 
1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7675) 


In re GUADALUPE LONGORIA, JR., RAMON LONGORIA, AND SERV- 
ANDO LONGORIA, d/b/a GUADALUPE, RAMON, SERVANDO LONGO- 
RIA. PACA Docket No. 8581. Decided March 15, 1962. 


Application for License Denied 


The nature of the felony convictions of respondent Servando Longoria and 
the failure to list all such felonies in the application render respondents 
unfit to engage in the business of a commission merchant, dealer, or 
broker under the act. 

Mr. Richard W. Merryman, for complainant. Respondents pro se. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On No- 
vember 14, 1961, Guadalupe Longoria, Jr., Ramon Longoria, and 
Servando Longoria applied to the Regulatory Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, for a license under the 
act to engage in business as a commission merchant, dealer, 
or broker handling fresh and frozen fruits and vegetables in 
interstate and foreign commerce. On November 30, 1961, the 
Director, Fruit and Vegetable Division, filed a notice to show 
cause why a license should not be denied to respondents because 
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of false and misleading statements in the application and prior 
felony convictions of one of the respondent partners. A copy of 
the complaint and a copy of the rules of practice were served 
upon respondents. 


On December 7, 1961, respondents filed, in effect, an admission 
of the facts alleged in the notice to show cause. Respondents 
were given an opportunity to file an additional answer and a 
request for oral hearing but they failed to do so. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 47.30(c) of the rules of practice (7 
CFR 47.30(c)). On February 8, 1962, the hearing examiner 
filed a report containing proposed findings of fact and conclu- 
sions and recommending that respondents’ application for a 
license be denied. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondents, Guadalupe Longoria, Jr., Ramon Longoria, 
and Servando Longoria, are partners doing business as Guadal- 
upe, Ramon, Servando Longoria whose place of business is 
located at 1807 Zarzamora, San Antonio, Texas, and whose mail- 
ing address is 328 Dalia Walk, San Antonio, Texas. 


2. On or about April 17, 1947, respondent Servando Longoria 
was arrested in Colorado Springs, Colorado, on a charge of issu- 
ing bogus checks. On April 21, 1947, Servando Longoria was 
found guilty of the charge and was sentenced to one to three 
years at the State Prison, Canon City, Colorado. 


3. On or about February 9, 1957, respondent Servando 
Longoria was arrested in Pearsall, Texas, on charges of defraud- 
ing by check and an additional felony. On November 23, 1957, 
after being found guilty, Servando Longoria was sentenced to 
five years at the Department of Corrections, Huntsville, Texas. 


4, The application for a license filed by respondents did not 
list the felony conviction set forth in Finding of Fact 2 or the 
charge of defrauding by check set forth in Finding of Fact 3. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499(d)) provides, in per- 
tinent part, as follows: 
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* * * Tf * * * the Secretary finds that the applicant 
is unfit to engage in the business of a commission mer- 
chant, dealer, or broker because the applicant, or in case 
the applicant is a partnership, any general partner,* * * 
prior to the date of the filing of the application engaged 
in any practice of the character prohibited by this Act 
or was convicted of a felony in any State or Federal 
court, or because the application contains a materially 
false or misleading statement made by the applicant 
or by its representative on its behalf, * * * the Secre- 
tary may refuse to issue a license to the applicant. 


The nature of the felony convictions of respondent Servando 
Longoria and the failure to list all such felonies in the applica- 
tion render respondents unfit to engage in the business of a com- 
mission merchant, dealer, or broker under the act. Cf. In re 
Lawrence LaRose, 17 A.D. 117 (1958); In re Harold Lambert 
Dickman, 17 A.D. 1162 (1958). Accordingly, respondents’ appli- 
cation for a license should be denied. 


ORDER 
Respondents’ application for a license is denied. 


The facts and circumstances as set forth herein shall be pub- 
lished, 


Copies hereof shall be served upon the parties. 


(No. 7676) 


In re THOMAS J. MALONEY. PACA Docket No. 8611. Decided 
March 15, 1962. 


Repeated and Flagrant Violations—Revocation 
of License—Default 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities constitute willful, repeated and 
flagrant violations of the act, and respondent’s license is revoked. 

Mr. Richard W. Merryman, for complainant. Mr. John Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), 
instituted by a complaint filed December 20, 1961, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agricultural. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make 
payment promptly and in full for perishable agricultural com- 
modities purchased by him or consigned by respondent on behalf 
of the shipper in interstate commerce, by shipping misbranded 
potatoes in interstate commerce, by failing to pay brokerage 
earned in connection with services rendered to respondent in the 
sale of a perishable agricultural commodity in interstate com- 
merce, and by failing to deliver a perishable agricultural com- 
modity sold in interstate commerce. A copy of the complaint and 
a copy of the rules of practice were served upon respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 47.30 
of the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such no- 
tice, respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On February 7, 1962, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondent’s 
license be revoked. No exceptions to the hearing examiner’s re- 
port were filed. 


FINDINGS OF FACT 


1. Respondent, Thomas J. Maloney, is an individual whose 
address is State Highway + 33, Star Route, Freehold, New 
Jersey. 

2. Pursuant to the licensing provisions of the act, license No. 
174899 was issued to respondent February 27, 1958. Such license 
was in effect at the time of the filing of the complaint herein. 

3. During the period March 7 through March 18, 1961, re- 
spondent purchased four loads of potatoes from Rosko Produce 
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Co., Inc., Southampton, New York, in interstate commerce for a 
total of $3,907. Respondent and Rosko Produce Co., Inc., then 
entered into a new agreement which provided that respondent 
was to sell the four shipments of potatoes on consignment arid 
remit the net proceeds therefromto the shipper. Respondent 
sold the four shipments of potatoes in interstate commerce on 
consignment for the account of Rosko Produce Co., Inc., and has 
failed and refused to pay the net proceeds of $2,274.40 to the 
shipper. 


4. During the period October 1959 through March 1961 re- 
spondent misrepresented by mark, stencil, label, statement, or 
deed the grade and quality of seven lots of potatoes shipped, sold, 
or offered to be sold in interstate commerce, in that the sacks 
containing the potatoes were marked as “U.S. No. 1,” when in 
fact the potatoes at the time of shipment in interstate commerce 
by respondent failed to meet the requirements for U.S. No. 1 
grade as provided in the United States Standards for potatoes 
(7 CFR 51.1540 et seq.). 


5. On or about July 22, 1958, and during the period April 16, 
1959, through April 11, 1961, respondent purchased and received 
perishable agricultural commodities in interstate commerce and 
failed to make payment promptly and in full therefor, as follows: 


Approximate 
No. of Total Unpaid 
Shipper Shipments Purchase Prices 
Farmers Exchange, Inc., Onley, Va. 1 $ 751.25 
Eastern Produce Distributors, Inc., 2 72.80 
Boston, Mass. 
Trio Farms, Bethlehem, Pa. i 260.00 
James K. Blurton, Bells, Tenn. 1 157.50 
Maine State Potato Co., Inc., 1 1,017.50 
Presque Isle, Me. 
Smiling Jim Potato Company, % 3,497.95 
Philadelphia, Pa. 
Pennsylvania Co-operative Potato 1 2,476.35 
Growers, Inc., Neffs, Pa. 
Rosko Produce Co., Inc., 11 12,496.95 
Southampton, N. Y. 
Lloyd E. Kratzer, Macungie, Pa. 3 8,406.20 
Continental Produce Co., 1 662.20 
Philadelphia, Pa. 
Eastern Potato Dealers, Aquebogue, N. Y. 1 1,140.00 
Cedar Brook Produce, Inc., 2 64.80 


Philadelphia, Pa. 
Harry Goldberg, Philadelphia, Pa. 1 236.70 
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Approximate 
No. of Total Unpaid 
Shipper Shipments Purchase Prices 
Lee Schultheis, Arkport, N. Y. a 872.00 
C. C. Chapman, Inc., Naples, N. Y. 1 1,482.50 
J & D Clauso Co., Philadelphia, Pa. 1 59.75 
Max Feldbaum & Sons, Philadelphia, Pa. 1 47.50 
Thomas J. Holt Company, Philadelphia, Pa. iL 34.30 


6. On or about March 11, 1958, April 15 and May 6-11, 1959, 
respondent purchased potatoes from A. E. Mooers Co., Inc., 
Houlton, Maine, L. E. Rand Co., Inc., Fort Fairfield, Maine, and 
William J. McCormick, Philadelphia, Pennsylvania, respectively, 
and failed to make payment promptly therefor. The purchase 
prices were paid only after default reparation orders under the 
act were issued against respondent. 


7. Respondent failed to pay promptly brokerage earned by 
The United Brokers, Inc., Huntington, West Virginia, on or 
about October 13, 1959, in connection with a contract of sale of 
potatoes negotiated by the broker on respondent’s behalf. 


8. On or about March 24, 1961, respondent sold to Shoor, 
Weintraub & Fishman, Cleveland, Ohio, a truckload of 700 50- 
pound bags of potatoes at an agreed sales price of $735. Respond- 
ent failed to ship these potatoes in accordance with the terms of 
the contract. 

CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numer- 
ous shipments of perishable agricultural commodities purchased 
by him or consigned by respondent on behalf of the shipper in 
interstate commerce, as set forth in Findings of Fact 3, 5, and 6, 
constitute willful, repeated, and flagrant violations of section 2 of 
the act. Respondent’s license should be revoked pursuant to the 
provisions of section 8 of the act (7 U.S.C. 499h). See, e.g., In 
re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; 
In re Robert M. Keefe, T/A B-K Produce Company, 16 A.D. 
1263 (1957), and cases cited therein. Respondent’s shipments of 
misbranded potatoes in interstate commerce also constitute vio- 
lations of section 2 of the act. In re Harrisburg Daily Market, 
Inc., 20 A.D. 955 (1961), appeal pending; In re William E. An- 
derson, 17 A.D. 1159 (1958). However, the revocation ordered 
herein is not based upon such violations. This is also the case 
with respect to respondent’s failure to pay promptly brokerage 
earned in connection with a sale of a perishable agricultural com- 
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modity for his account. In addition, we find no violation of sec- 
tion 2 of the act by reason of respondent’s failure to deliver 
potatoes in accordance with the terms of the contract, as set 
forth in Finding of Fact 8, as the complaint herein does not 
allege that such failure to deliver was without reasonable cause 
(see section 2(2) of the act). 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7677) 


Roy M. HOWE PoTATO Co. v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 8472. Decided March 19, 1962. 


Guarantor—Liability 


It is concluded that respondent offered himself as the primary guarantor 
in this transaction and that complainant accepted him as such. Respond- 
ent is ordered to pay to complainant the f.o.b. price of $700. 


Russell and Wellman, of Minneapolis, Minnesota, for complainant. Respond- 
ent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 2, 1961. The formal 
complaint was filed on June 5, 1961, in which complainant re- 
quests an award of reparation in the sum of $700, which is 
alleged to be due from respondent in connection with a carload 
of potatoes sold to respondent on September 10, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 21, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer to the formal complaint on July 20, 1961, denying that 
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he purchased the carload of potatoes, and alleging that he acted 
as broker and guarantor between complainant and a third party, 
Empire Produce Company, of Dallas, Texas, in the sale of the 
potatoes to Empire Produce Company for complainant’s account. 


Although the amount involved herein exceeds $500, the parties 
waived oral hearing and the issues are decided under the short- 
ened method of procedure as provided in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant filed an opening statement and respondent filed an answering 
statement. Complainant filed no statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy M. Howe, doing business 
as Roy M. Howe Potato Co., whose address is 4821 Xerxes Ave- 
nue, North, Minneapolis, Minnesota. 


2. Respondent is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, who address is 305 
Merchants-Produce Bank Building, Kansas City, Missouri. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On September 10, 1960, in the course of interstate com- 
merce, complainant sold to the Empire Produce Company, of 
Dallas, Texas, 400 100-pound sacks of washed Round White pota- 
toes, U.S. No. 1 grade, Size A, 2” minimum and 32” maximum, 
at a price of $1.75 per sack, f.o.b. Monticello, Minnesota, plus 
10¢ per sack brokerage to respondent, who negotiated the sale 
between complainant and the Empire Produce Company and 
agreed to guarantee the credit of the Empire Produce Company 
on this transaction. 


4. The potatoes which were the subject of this contract were 
loaded by complainant into car FGEX 38795 on September 6, 
1960, at Monticello, Minnesota, and were federally inspected at 
that time and place. The certificate issued pursuant to that in- 
spection states that the shipment was found to be U.S. No. 1 
grade, Size A, 2” minimum. 


5. Pursuant to agreement between the parties, car FGEX 
38795 was diverted at Chicago, Illinois, by complainant, to the 
Empire Produce Company, at Dallas, Texas, on the date of sale, 
September 10, 1960. Thereafter, on September 12, 1960, com- 
plainant issued his invoice No. 503 to respondent. 
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6. On November 2, 1960, respondent endorsed and tendered 
to complainant a check in the amount of $321.36, drawn by the 
Empire Produce Company in respondent’s favor. The check was 
tendered to complainant in full settlement of his rights and 
claims in connection with this shipment. Complainant refused 
the tender and returned the check, with certain accompanying 
papers, to respondent. 


7. The informal complaint was filed on March 2, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration herein has to do 
with the understanding reached by the parties on September 10, 
1960, in regard to this shipment. Complainant contends that the 
agreement provided for a sale of the carload of potatoas to re- 
spondent, while respondent insists that the sale was made to the 
Empire Produce Company, with respondent guaranteeing Em- 
pire’s credit. 


The evidence indicates that respondent, on or about September 
10, 1960, approached complainant in regard to selling Empire 
a carload of potatoes; that complainant was uncertain of Em- 
pire’s credit and was unwilling to ship the carload of potatoes 
to Empire; that respondent agreed to guarantee Empire’s credit 
if the potatoes were sold to Empire; and that complainant, hav- 
ing received this assurance from respondent, diverted car FGEX 
38795 to Empire at Dallas, Texas, where it was received and 
accepted. 


In reviewing the evidence presented herein, we are of the 
opinion that such evidence supports the position of respondent. 
Accordingly, we conclude that this carload of potatoes was sold 
to the Empire Produce Company, with respondent guaranteeing 
payment thereon. 


The next question for decision has to do with respondent’s 
liability, if any, under the guarantee. The authorities generally 
distinguished between primary liability and secondary liability 
accruing under a guarantee, with the former allowing the credi- 
tor to turn to the guarantor without first having had recourse 
against the beneficiary of the guarantee, while the latter allows 
collection from the guarantor only if the beneficiary or principal 
debtor defaults. Whether a guarantee is primary or secondary 
in nature depends on the agreement between the parties and is 
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considered by the courts to be a jury question. Brandt, The Law 
of Suretyship and Guaranty, § 110 (1905). 


It is our conclusion that respondent offered himself as the 
primary guarantor in this transaction and that complainant ac- 
cepted him as such. Since this is the case, respondent is liable 
to complainant for the f.o.b. purchase price of the potatoes, less 
respondent’s brokerage of 10¢ per bag for the 400 bags in the 
shipment, or a total of $700, which has not been paid. While 
respondent admits the guarantee made by him, and has even 
indicated his willingness to pay complainant some amount for the 
potatoes involved herein, all the defenses available to the buyer 
are available to respondent. In this connection respondent alleges 
that certain credits are due him for ice charges and light weights 
found in the bags of potatoes. 


Taking first the matter of icing charges paid by Empire in 
connection with this shipment, respondent appears to contend 
that he was misinformed by complainant regarding the manner 
and quantity of ice employed in icing the shipment from loading 
point in Minnesota until after the car left Chicago. In short, 
respondent takes the position that more ice was used in re- 
frigerating this car than he had been led by complainant to be- 
lieve, and that neither he nor Empire should be liable for the 
correspondingly higher costs of same. 


There appears to be no evidence in the record, other than re- 
spondent’s statement, to establish that complainant misled, or 
attempted to mislead, respondent in connection with the icing 
charges incurred in connection with this shipment. Furthermore, 
there appear to be no extraordinary services in the way of icing 
ordered by complainant from the carrier. Accordingly, we are 
of the opinion, and it is so concluded, that under the circum- 
stances of this case respondent’s contention is without merit. 


Respondent next alleges that the potatoes contained in this 
shipment failed to weigh 100 pounds per sack, in breach of con- 
tract, and to respondent’s damage. Respondent offers, as proof 
of the alleged short weights, a sworn document executed in 
Travis County, Texas, which states, in substance, that 35 sacks 
of potatoes coming from car FGEX 38795 were weighed by two 
individuals named in the document and that the potatoes so 
weighed ranged in weight from 82 pounds to 98 pounds per sack. 
The certificate is dated December 27, 1960. 


We are not impressed with the evidence contained in the 
weight certificate. On the basis of the information set forth 
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therein, we are unable to say that the remaining 365 sacks of 
potatoes would have shown weights similar to these. As com- 
plainant points out in his memorandum brief included in the 
opening statement, there is nothing in the weight certificate to 
show when, where, and how the potatoes were weighed, or the 
factors that determined the choice of these 35 bags of potatoes 
for weighing. The certificate is dated December 27, 1960. If this 
was the date on which the weighing was accomplished, then in 
our view evidence of what the potatoes weighed more than three 
months after the date of sale of such potatoes is not convincins 
as proof of the weight of the potatoes at the time of sale. Ac- 
cordingly, we conclude that respondent has failed to establish 
that the potatoes weighed less than 100 pounds per sack, in 
breach of the contract. 

The f.o.b. purchase of the potatoes herein is $700. Respond- 
ent’s failure to pay this amount to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $700, with interest thereon 
at the rate of 5 percent per annum from October 1, 1960, until 
paid. 

The facts shall be published and copies hereof served upon the 
parties. 


(No. 7678) 


HYBELS’ PRODUCE COMPANY, INC. v. SEASHORE FooD & PICKLE 
Propucts, INc. PACA Docket No. 8365. Decided March 19, 
1962. 


Breach of Contract—Failure to Prove Contract— 
Dismissal—Counterclaim—Hauling Expense 


Complainant breached the warranties of size and variety in connection with 
the cabbage shipment and respondent is relieved of any obligation to pay 
any part of the contract price. In connection with the beet transaction, 
complainant has failed to prove that the parties entered into a contract 
of sale. The complaint is dismissed. Complainant is ordered to pay to 
respondent the amount of freight paid by respondent for hauling the 
cabbage. 


Mr. Russell V. Carlton, of Kalamazoo, Michigan, for complainant. Mr. Burton 
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A. Landy, of Miami, Florida, for respondent. Mr. Fred W. Harris, Jr., 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 14, 1960, and a 
formal complaint was filed on February 13, 1961. Complainant 
seeks to recover $1,086.90, the invoice price of a truckload of 
cabbage and a truckload of beets allegedly sold to respondent 
during August 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 1, 1961. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on March 1, 1961. Respondent 
filed an answer to the formal complaint March 21, 1961, denying 
liability to complainant in connection with the shipments of cab- 
bage and beets, and requesting, by way of counterclaim, repara- 
tion in the sum of $750 as damages for complainant’s failure 
to ship to respondent cabbage meeting the terms of the contract 
between the parties. Respondent alleged that the cabbage de- 
livered by complainant was not of the quality, grade and sizé 
called for by the contract and further alleged that it had never 
entered into any contract for the purchase of the truckload of 
beets. Respondent requested an oral hearing. 


An oral hearing was held in Miami, Florida, on July 12, 1961. 
Complainant was represented by its Treasurer, Harry Hybels, 
who also testified for complainant. Respondent was represented 
by counsel. Four witnesses testified for respondent. Each party 
filed a brief. 

FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Company, Inc., is a corpora- 
tion whose address is 241-257 South Pitcher Street, Kalamazoo, 
Michigan. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Seashore Food & Pickle Products, Inc., is a 
a corporation whose address is Post Office Box 638, Opa-Locka, 
Florida. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 
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3. On or about August 23, 1960, in the course of interstate 
commerce, respondent contracted to purchase from complainant 
30,000 pounds of Danish Kraut cabbage, with a minimum weight 
of five pounds per head, at an agreed price of $15 per ton, for a 
total purchase price of $225, f.o.b. Martin, Michigan. 


4. On or about August 23, 1960, complainant loaded 30,000 
pounds of Michigan Kraut cabbage onto a truck supplied by re- 
spondent at shipping point, Martin, Michigan, from which point 
the cabbage was taken to respondent’s place of business in Opa- 
Locka, Florida. 


5. The cabbage arrived at Opa-Locka, Florida, in the early 
morning of August 26, 1960. Respondent obtained a Federal in- 
spection of the cabbage prior to 8:30 a.m. on that same day, 
with the cabbage being certified as a Domestic type, with the size 
of the heads being generally 1¥2 to 614, mostly 214 to 5 pounds. 


6. Immediately after the Federal inspection of the cabbage, 
respondent called complainant’s place of business by telephone 
and informed complainant that the cabbage did not meet contract 
specifications. Complainant then advised respondent that some 
other buyer might be found for the cabbage in the Opa-Locka 
area. Respondent attempted to resell the cabbage but was not 
successful. Subsequent efforts on the part of respondent to pro- 
cess the cabbage into saukerkraut also were not successful and 
the cabbage was finally dumped. 


7. On or about August 25, 1960, in the course of interstate 
commerce, complainant shipped from Martin; Michigan, to re- 
spondent at Opa-Locka, Florida, 28,730 pounds of bulk red beets 
at the rate of $30 per ton, or $430.95, plus freight of $30 per ton 
or $430.95, for a total invoice price of $861.90. 


8. The beets arrived at destination in the early morning of 
August 29, 1960. A Federal inspection was made of the shipment 
at 8:30 a.m. on that same day, with the following results, in 


relevant part: 
“Size: Generally 234, to 5 inches, mostly 3¥2 to 414 
inches in diameter. 
“Condition: Mostly firm. Range from 6 to 14%, average 
10% soft and flabby. Average 1%, soft rot.” 


Following the Federal inspection, respondent telephoned com- 
plainant and refused to accept the beets. 
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9. The formal complaint was filed on February 13, 1961, 
which was within 9 months after accrual of the alleged causes 
of action therein. The counterclaim was filed on March 21, 1961, 
which was within 9 months after accrual of the cause of action 


therein. 
CONCLUSIONS 


The complaint in this proceeding is based upon an alleged 
failure by respondent to pay complainant the contract price of a 
load of cabbage and a load of beets received by respondent from 
complainant on August 26 and August 29, 1960, respectively. In 
these conclusions, for the sake of simplicity, we shall consider 
separately the merits of complainant’s claim as to each shipment 
in ascertaining the rights and liabilities of the parties, beginning 
first with the shipment of cabbage. 


There is no dispute between the parties regarding the fact 
that respondent, on or about August 23, 1960, agreed to purchase 
a truckload of cabbage from complainant. There is a dispute, 
however, concerning the details of the purchase agreement. Com- 
plainant alleges in the formal complaint that it agreed to sell 
Michigan Kraut cabbage to respondent. Respondent, in its answer 
to the formal complaint, denies this allegation and alleges that it 
purchased Danish Kraut cabbage. In addition respondent, in its 
answer, alleges that the agreement provided for cabbage weigh- 
ing not less than five pounds per head. 


At the oral hearing held in this proceeding, respondent presented 
the testimony of its president, Harry Kapchuk, who stated that he 
represented respondent in negotiating the purchase of the cab- 
bage in question from complainant and that he had emphasized 
at the time of purchase that the cabbage would have to be of 
the hard, white Danish variety, weighing no less than five pounds 
per head, and suitable for processing into sauerkraut. Com- 
plaint’s treasurer, Harry Hybels, was the only witness to testify 
at the hearing on behalf of complainant. Hybels testified that 
complainant knew that respondent wanted the cabbage for manu- 
facturing sauerkraut and agreed to “take care” of respondent in 
the course of a telephone conversation with Kapchuk concerning 
the purchase and sale of the truckload of cabbage. This witness 
further stated that, pursuant to such agreement, complainant 
loaded respondent’s truck with the “same brand of cabbage we 
sold to other canners. . . .” On cross examination, however, 
Hybels admitted that he had not participated in the making of 
thie enntract, was not present when the contract was made, and 
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had no first-hand knowledge of the agreement with respondent. 

On considering all the evidence presented, we are of the opin- 
ion that respondent’s evidence is entitled to greater weight than 
that evidence presented by complainant, and that respondent’s 
evidence is conclusive of the fact that the parties agreed to the 
purchase and sale of a truckload of hard, white Danish cabbage, 
five pounds minimum weight per head, which would be suitable 
for processing into sauerkraut. 


The cabbage was federally inspected at Opa-Locka, Florida, 
on August 26, 1960. The results of that inspection are set forth 
in pertinent part in Finding of Fact No. 5 and established that 
the cabbage met neither the variety nor the weight requirements 
of the contract. Kapchuk, testifying at the hearing, stated that 
complainant’s failure to provide cabbage meeting contract re- 
quirements made it impossible to process this load into sauer- 
kraut and that eventually the entire load was dumped. This 
testimony of Kapchuk was corroborated by respondent’s factory 
foreman, William K. Vinson, and another of respondent’s sauer- 
kraut factory employees, Rosie Bryant. 


Respondent accepted the cabbage involved herein and thereby 
became liable to complainant for the purchase price thereof, less 
provable damages resulting to respondent as a consequence of 
any breach of warranty by complainant. We have found that 
complainant breached both the warranties of size and variety. In 
consequence thereof, the cabbage proved unsuitable for the 
special purpose for which it was purchased by respondent and 
was thereafter dumped as a total loss. Complainant, at the time 
of sale, knew the special purpose for which the cabbage was 
purchased and contracted with respondent with this in mind. 
Accordingly, the complete failure of the cabbage to meet this 
use standard, due to complainant’s breach of contract, relieves 
respondent of any obligation to pay complainant any part of the 
contract price. Accordingly, that portion of the complaint which 
is devoted to complainant’s claim against respondent for the 
truckload of cabbage should be dismissed. 


We next consider complainant’s request for reparation against 
respondent in connection with a truckload of beets allegedly 
purchased by respondent on or about August 25, 1960. Respond- 
ent, through its president, Harry Kapchuk, denied that it pur- 
chased the beets from complainant and testified as follows: That 
during August 1960, complainant sent respondent a sample of 
66 crates of beets; that the beets in the sample crates fell into 
two lots with respect to size; that one lot had small beets rang- 
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ing in size from 2 to 3¥2 inches in diameter, while the other lot 
was composed of large beets ranging in size from 5 to 8 inches; 
that respondent told complainant of the variation in size between 
the two lots and also informed complainant that respondent 
would be interested only in the smaller beets; and that, in any 
event, respondent could telephone complainant if any beets were 
wanted and would also arrange to have the shipment picked up 
by respondent’s truck. Kapchuk, further testifying, stated that 
a truckload of beets arrived at respondent’s place of business on 
or about August 29, 1960; that these beets had come from com- 
plainant but had not been ordered by respondent; that respond- 
ent had the beets federally inspected (see Finding of Fact No. 
8) but had never accepted the load. 


Complainant, again testifying through its treasurer, Harry 
Hybels, stated that this load of beets was but one of three loads 
purchased by respondent pursuant to the showing of the sample 
to respondent. The witness, however, under cross examination, 
admitted that he did not negotiate with respondent respecting 
the beets, nor was he present when such negotiations were going 
on. In fact, the witness admitted that he knew nothing of the 
matter of his own knowledge, but only as to what he had been 
told by others in complainant firm. 


Respondent, with respect to the shipment of beets, puts forth 
two grounds of defense to the complaint: First, that it never 
purchased the beets in question, and second, that even if it had, 
the beets would not have met the standard of size previously 
made known to complainant as a condition precedent to respond- 
ent’s buying beets. We think that respondent’s first defense is 
adequate, and that we need not consider the second, for the bur- 
den of proving the contract of sale rests upon complainant, who, 
in our opinion, has failed to sustain such burden. Accordingly, 
it is our conclusion that the complaint, or so much of it as deals 
with the shipment of beets in question, should be dismissed. 


The last issue presented for our consideration pertains to the 
counterclaim filed by respondent in connection with the truckload 
of cabbage discussed earlier in these conclusions. Respondent asks 
for $525 in freight charges allegedly paid to a trucker for haul- 
ing the cabbage from Michigan to Florida, plus $200 in labor 
costs allegedly expended in processing the cabbage, plus $33.36 
expended in obtaining the Federal inspections alluded to in our 
Findings of Fact and in these conclusions, for a total of $758.36. 


Taking the items in the counterclaim in reverse order: We 


_ 
ot 


t+ ew. 


7. wf ee | 


HYBELS’ PROD. C. v. SEASHORE F’D. & PICKLE CO. 801 
Cite as 21 A.D. 295 


must deny respondent’s request for reparation in regard to the 
costs incurred in securing the Federal inspections, for this ex- 
penditure is regarded as a cost of obtaining evidence not properly 
chargeable to the opposing party. See East Coast Distribu- 
tors V. Felix Rhymes, Inc., 13 A.D. 629. We must also disallow 
the award of $200 requested by respondent as a cost incurred 
in processing the cabbage, for no evidence as to how this sum 
was arrived at is included in the record. We do think, however, 
that the cost of freight incurred by respondent in connection 
with this transaction represents damages to respondent directly 
resulting from the breach of contract by complainant and is 
therefore properly chargeable to complainant. Failure to recog- 
nize this loss to respondent would be a failure to recognize the 
basic aim of civil damages, which is to make the injured person 
or party whole and to restore him, as nearly as possible, to that 
position in which he would have been were it not for the breach. 
We are of the opinion, therefore, that respondent should be 
awarded reparation against complainant in the amount of the 
freight charges. There are no freight bills or canceled checks to 
establish this amount. Kapchuk, respondent’s president, stated 
at the oral hearing that respondent paid the freight charges, but 
that he could not recall the amount. Complainant, for its part, ad- 
mitted at the oral hearing, through the testimony of Hybels, that 
it had not paid any freight costs. Hybels, in substance, further 
testified that if the freight was paid, respondent must have paid 
it. The only evidence, however, that we have regarding the 
amount of the freight cost appears in an exhibit included as a 
part of the report of investigation. This exhibit, which is a letter 
to the Department from respondent and is signed by Kapchuk, 
states that the freight charges paid by respondent amounted to 
$525. A copy of this letter was included in the report of investi- 
gation served on complainant. Since the sum seems not excessive, 
and since no one questions the amount, it is concluded that $525 
was the amount of freight paid by respondent for the hauling 
of the cabbage and that this is the amount due respondent from 
complainant as reparation on the counterclaim. 


Complainant’s failure to observe the terms of the contract 
between the parties in shipping the cabbage to respondent is'in 
violation of section 2 of the act, for which reparation in the 
above-named sum of $525 should be awarded respondent, with 
interest. 

ORDER 


Within 30 days from the date of this order, complainant shall 
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pay to respondent, as reparation, $525, with interest thereon at 
the rate of 5 percent per annum from October 1, 1960, until 
paid. 


The complaint is dismissed. 


The facts and circumstances shall be published and copies 
hereof served upon the parties. 


(No. 7679) 


In re MARSHALL P, MALOOF, T/A MARSHALL MALOOF PRODUCE. 
PACA Docket No. 8605, Decided March 19, 1962. 


Repeated and Flagrant Violations—Revocation of 
License—Default 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities constitute repeated and flagrant 
violations of the act, and respondent’s license is revoked. 


Mr. Richard W. Merrymam, for complainant. Mr. John Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed December 15, 1961, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make 
payment promptly and in full for numerous shipments of perish- 
able agricultural commodities purchased in interstate and foreign 
commerce and that respondent violated the record-keeping re- 
quirements of section 9 of the act (7 U.S.C. 499i) and the regu- 
lations issued thereunder. A copy of the complaint and a copy 
of the rules of practice were served upon respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 47.30 
of the rules of practice (7 CFR 47.30), failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On February 6, 1962, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondent’s 
license be revoked. No exceptions to the hearing examiner’s 
report were filed. 
FINDINGS OF FACT 

1. Respondent, Marshall P. Maloof, is an individual trading 
as Marshall Maloof Produce whose main office is located at 810 
East Pico Boulevard, Los Angeles, California, and who also does 
business in a branch office located in Edinburg, Texas. 

2. Pursuant to the licensing provisions of the act, license No. 
143635 was issued to respondent January 26, 1953. This license 
was in effect at the time of the issuance of the complaint. 

3. During the period March 1959 through September 1960 
respondent, through his agent, Rafic Sarraf, purchased and re- 
ceived perishable agricultural commodities in interstate and for- 
eign commerce at his branch office in Edinburg, Texas, and 
failed to make payment promptly and in full therefor, as follows: 


No. of Total Unpaid 
Shipper Shipments Purchase Prices 

Brownsville Fruit & Vegetable Co., Inc. 10 $ 5,614.80* 
Brownsville, Texas 
Horwath and Co., Inc., d/b/a 5 3.945.80 
Gonzales Packing Company 
Los Angeles, Calif. 
Gulf Banana Company, Inc. 2 1,491.78* 
Miami, Fla. 
Conn & Scalise Co., Inc. 6 11,033.85* 
Los Angeles, Calif. 
H. F. Byrd, Inc. 2 11,647.00* 
Winchester, Va. 
Van Buren County Fruit Exchange, Inc. 1 2,646.00* 
Pompano Beach, Fla. 
American National Growers Corp. 5 14,388.00 
Fullerton, Calif. 
Colorado Potato Growers Exchange 1 1,280.00* 
Denver, Colo. 
California Fruit Exchange 1 4,012.50* 


Sacramento, Calif. 
* Reparation orders were issued against respondent and remain unpaid. 
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4. During the period involved herein Rafic Sarraf acted as 
respondent’s agent in operating and managing respondent’s 
branch office in Edinburg, Texas, having full authority to nego- 
tiate contracts for and on behalf of respondent for the purchase 
and sale of perishable agricultural commodities in interstate and 
foreign commerce.* 


5. During the period July 1959 through September 1960 re- 
spondent did not maintain a receiving record book at his branch 
office of all produce received and did not maintain or preserve 
invoices of purchases and copies of statements of sales to cus- 
tomers. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numer- 
ous shipments of perishable agricultural commodities purchased 
and received by him in interstate and foreign commerce, as set 
forth in Finding of Fact 3, constitute willful, repeated, and 
flagrant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of 
the act (7 U.S.C. 499h). See, e.g., In re Raymond Klein, d/b/a 
Klein’s Celery 15 A.D. 1152 (1956); In re Robert M. Keefe, 
T/A B-K Produce Company, 16 A.D. 1263 (1957), and cases 
cited therein. In addition, by reason of the facts set forth in 
Finding of Fact 5, respondent failed to prepare, maintain, and 
preserve accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business in vio- 
lation of section 9 of the act (7 U.S.C. 499i) and sections 46.13 
and 46.14 of the regulations issued pursuant to the act (7 CFR 
46.13 and 46.14). The allegation of the complaint that respond- 
ent failed to prepare and preserve accounts receivable and ac- 
counts payable ledgers at his main office which reflected all 
accounts receivable and payable at his branch office does not state 
a violation of the record-keeping requirements of the act. 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


1 Section 16 of the act (7 U.S.C. 499p) reads as follows: 

In construing and enforcing the provisions of this Act, the act, omission, or failure 
of any agent, officer, or other person acting for or employed by any commission mer- 
chant, dealer, or brother, within the scope of his employment or office, shall in every 
case be deemed the act, omission, or failure of such commission merchant, dealer, or 
broker as that of such agent, officer, or other person. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7680) 


NASH-DE CAMP COMPANY v. THOMAS CAITO SONS, INC. PACA 
Docket No. 8255. Decided March 22, 1962. 


Rejection Without Reasonable Cause—Damages 


Respondent’s rejection of the nectarines was without reasonable cause and 
complainant is awarded damages. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. An- 
thony R. Fiorette, of Cleveland, Ohio, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on December 14, 1960, complainant 
seeks reparation from respondent in the amount of $1,805.52, 
alleged to be the loss sustained as a result of respondent’s unlaw- 
ful rejection of a carload of nectarines sold and tendered to re- 
spondent in June 1960. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 4, 1961. A copy of the report of investigation was served 
upon complainant’s attorney on January 3, 1961. Respondent filed 
an answer to the complaint on January 13, 1961, admitting the 
purchase of the nectarines as alleged, but alleging that upon 
arrival the nectarines were found to be inferior in quality, kind, 
grade and condition, and that they were abnormally deteriorated. 
Respondent requested an oral hearing. 


A hearing was held at Cleveland, Ohio, on September 29, 1961. 
Both parties were represented by counsel. There was received in 
evidence on behalf of complainant the depositions of Grant Mer- 
rill, Emory Stewart, Franklin Gindick, and P. V. Stay. Richard 
V. Kinkley also appeared and testified in response to a subpoena 
requested by complainant. Leo Caito and Robert Sosso testified 


on behalf of respondent. 
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FINDINGS CF FACT 


1. Complainant, Nash-De Camp Company, is a corporation 
whose address is P. O. Box 1391, Visalia, California. 


2. Respondent, Thomas Caito Sons, Inc., is a corporation 
whose address is 2 Northern Ohio Food Terminal, Cleveland, 
Ohio. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about June 23, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of U. S. No. 1 nectarines, ‘“NADCO” label, consisting of 
32 crates of Grand River variety and 938 crates of Princess 
variety, at $2.75 per crate, plus $50 for pre-cooling, for a total 
invoice price of $2,717.50 f.o.b. California shipping point. 


4. The contract was negotiated by the brokerage firm of C. 
H. Robinson, Inc. at Cleveland, Ohio, which issued and mailed 
to the parties a Brokers Standard Memorandum of Sale. 


5. Complainant shipped on June 22, 1960, from Reedley, Cali- 
fornia, a carload of U. S. Extra No. 1, standard pack, nectarines 
in car RD 21146, which was was diverted on June 23, 1960, to 
respondent at Cleveland, Ohio. 


6. Upon arrival of car RD 21146 at Cleveland, Ohio, on or 
about June 28, 1960, respondent requested and obtained a Fed- 
eral inspection of the nectarines which disclosed the following: 


“Princess: Firm to ripe, mostly firm ripe. Ground color 
light green to deep orange, mostly turning yellow. From 
5 to 20% average 9% damaged including 4% seriously 
damaged by soft ends. No decay. 


“Grand River: Firm to firm ripe, mostly firm. Ground 
color greenish yellow to orange, mostly greenish yellow. 
From 2 to 7%, average 4% damaged by soft ends. No 
decay.” 


Respondent notified complainant through the broker of the re- 
sults of the inspection and requested that the nectarines be di- 
verted elsewhere. Complainant refused to divert the car and 
offered respondent an allowance of 25¢ per crate, which respond- 
ent refused to accept. On June 29, 1960, respondent rejected the 
nectarines. On the same date, respondent was advised by the 
broker that complainant would sell the nectarines in car RD 
21146 for the account of whom it may concern. 
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7. Complainant sold the nectarines in car RD 21146 at auc- 
tion in Cleveland on July 1, 1960, and realized net proceeds from 
the sale in the amount of $911.98, or $1,805.52 less than the con- 
tract price. Respondent has not paid complainant this amount, 
or any part thereof. 


8. The formal complaint was filed on December 14, 1960, 
which was within 9 months after accrual of the cause of action 


herein. 
CONCLUSIONS 


According to the evidence, respondent purchased two cars of 
nectarines from complainant on June 23, 1960, both of which 
arrived at Cleveland on June 28. Respondent had the nectarines 
Federally inspected and on the basis of the report of these in- 
spections, respondent notified complainant that the nectarines 
were of inferior quality and were abnormally deteriorated, and 
requested complainant to divert both cars of nectarines else- 
where. Complainant denied respondent’s request to divert the 
shipments, but offered respondent a 25¢ per crate allowance on 
the purchase prices. Respondent accepted the allowance offered 
on one car and accepted this shipment, which respondent stated 
just barely graded U. S. No. 1 upon arrival. Respondent refused, 
however, the allowance offered or car RD 21146 and rejected the 
shipment on June 29. 


Respondent contends that the nectarines in RD 21146 failed 
to grade U. S. No. 1 at destination, although the inspection was 
for condition only and was limited to the two top layers of fruit. 
It appears to be respondent’s position that since it purchased 
U. S. No. 1 nectarines the nectarines should have met that grade 
upon arrival at destination. However, such a warranty was not 
included in the terms of the contract and this was not a deliv- 
ered sale which would require that the nectarines grade U. S. No. 
1 upon arrival. This was an f.o.b. sale of a rolling car, and under 
the terms of the contract, the nectarines, at the time of sale, 
were required to be in a condition which, if the shipment was 
handled under normal transportation service and conditions, 
would assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. There is no claim or 
evidence that the transportation service and conditions were 
other than normal. Because of the presence of soft ends in the 
nectarines in car RD 21146 upon arrival, as shown by the Fed- 
eral inspection, respondent contends that they were abnormally 
deteriorated, that its rejection of the shipment was justified, and 
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that it should not be required to pay the damage sustained by 
complainant as a result of such rejection. 


Respondent’s claim that the nectarines in the subject car were 
abnormally deteriorated upon arrival is, in our opinion, without 
merit. The nectarines, as we have pointed out, were not required 
to grade U. S. No. 1 upon arrival and, while the inspection at 
destination disclosed as high as 20 percent damage by soft ends 
in some crates, the average for the car was only 9 percent dam- 
age by soft ends. This average is under the 10 percent tolerance 
permitted by the United States Standards for Nectarines of U. S. 
No. 1 grade. And, although the United States Standards allow 
one percent for nectarines affected by decay, there was no decay 
found in this car on arrival. On the basis of the evidence, we 
conclude that respondent’s rejection of the nectarines in car RD 
21146 was without reasonable cause and in violation of section 2 
of the act. It is further concluded that complainant should be 
awarded reparation for the damage sustained as a result of re- 
spondent’s unlawful rejection of the nectarines. 


It appears from the evidence that nectarines are a highly 
perishable fruit. It is our opinion, therefore, that complainant 
exercised reasonable care and judgment in deciding to dispose of 
the nectarines at Cleveland rather than divert the shipment to 
another market. The nectarines were rejected on Wednesday, 
June 29. Complainant elected to sell the nectarines on the first 
available auction at Cleveland, which was on Friday, July 1, 
1960. The evidence shows that the nectarines brought a gross 
amount of $1,798.50 at the auction sale, from which was de- 
ducted freight and commission charges, and that complainant 
received a net amount from the resale of $911.98. Deducting the 
latter amount from the contract price of $2,717.50, we find com- 
plainant’s damage as a result of respondent’s breach of the con- 
tract to be $1,805.52. Complainant should be awarded reparation 
in this amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,805.52, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1960, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 7681) 


A. BOHRER, INC. v. NATIONAL FROZEN Foops, INc. PACA Docket 
No. 8509. Decided March 23, 1962. 


Failure to Pay—Damages 


Respondlent’s failure to pay the f.o.b. purchase price to complainant in accord- 
ance with the terms of the contract was a violation of section 2 of the 
act and respondent is liable to complainant for the damages sustained. 

Compla‘nant pro se. Mr. J. Connie Covington, of Atlanta, Georgia, for re- 
spcndent. Mr. James V. Wright, Presiding Officer. 


Decisim by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on July 10, 1961, complainant 
requests an award of reparation in the sum of $4,856.29, which 
is alleged to be due from respondent in connection with the sale 
by complainant to respondent of 60,005 pounds of frozen corn 
on October 27, 1960. 


A copy of the formal complaint was served upon respondent 
on July 14, 1961, but respondent failed to file an answer thereto. 
Subsequently, by letter dated August 28, 1961, respondent was 
informed that it was in default in this proceeding and on Octo- 
ber 11, 1961, a default order was issued awarding reparation 
to complainant against respondent. A copy of the order was 
served upon respondent on October 13, 1961. By letter dated 
October 21, 1961, counsel for respondent requested, in effect, an 
extension of time within which to file its petition. 


Respondent filed its petition on November 8, 1961. The petition 
was granted over the objections of complainant and by order 
dated December 4, 1961, respondent’s default in the filing of an 
answer was set aside and the proposed answer, previously sub- 
mitted with respondent’s petition, was accepted for filing. In its 
answer to the formal complaint, respondent denied liability to 
complainant with respect to the purchase price of the corn in- 
volved herein and alleged that if any money was due and owing 
to complainant at all, then such sum was restricted to the cost of 
freight and storage. 


Respondent expressly waived its right to an oral hearing in 
this proceeding. The issues are therefore determined under the 
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shortened method of procedure provided in section 47.20 of the 
rules of practice. Pursuant thereto, complainant requested that 
its sworn complaint and attached exhibits be considered its open- 
ing statement and respondent filed an answering statement. Com- 
plainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, A. Bohrer, Inc., is a corporation whose ad- 
dress is 200 Bronx Terminal Market, 151st Street and Crom- 
well Avenue, Bronx 51, New York. 


2. Respondent, National Frozen Foods, Inc., is a corporation 
whose address is 22 8th Street N. E., Atlanta, Georgia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On October 27, 1960, in contemplation of shipment in inter- 
state commerce and acting through a broker, Pacific National 
Foods, Inc., of Seattle, Washington, the parties entered into an 
agreement whereby complainant agreed to sell, and respondent 
agreed to buy, 1,091 55-pound cartons of frozen, cut corn, U. S. 
Grade A, Packer brand, at 21¢ per pound, f.o.b. Milton-Free- 
water, Oregon. In the agreement, which was evidenced by a sales 
memo dated October 27, 1960, and an amended sales memo dated 
November 16, 1960, issued by the broker, it was further stipu- 
lated between the parties that all storage charges would be 
charged to the buyer’s account after November 30, 1960; that 
shipment would be made to the buyer in care of Noel Cold Stor- 
age, Nashville, Tennessee, prior to the expiration date in No- 
vember, after receipt of special shipping instructions from 
respondent; and that payment was to be made by means of a 
sight draft drawn upon The Trust Co. of Georgia, Atlanta, 
Georgia, with the bill of lading attached. 


4, On November 3, 1960, respondent issued its purchase order 
No. 222. The order stated, with respect to shipping instruc- 
tions: 


“Ship SD/BL on last day of storage.” 


5. By letter dated November 16, 1960, complainant advised 
the Noel Cold Storage that it (complainant) was shipping the 
corn in question to Noel, that the corn should be placed in stor- 
age for complainant’s account, and should be transferred to 
respondent upon receipt of the signed original of the letter of 
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November 16. Noel was further advised that all storage and 
handling charges were to be charged to the account of respond- 
ent. 


6. The corn was shipped by complainant to Noel Cold Stor- 
age and arrived in Nashville, Tennessee, on December 14, 1960. 
This information was relayed to complainant by the broker in a 
wire dated December 14, 1960, which also contained the follow- 
ing relevant language: 


“... [Respondent advised] they had not received papers 
but would pick up draft .. .” 


7. Respondent promised, on several occasions, to pay the sight 
draft referred to earlier in these findings, but did not do so. 
Finally complainant, on April 14, 1961, advised respondent by 
wire that the corn was being sold for respondent’s account and 
that complainant would hold respondent liable for any damages 
resulting therefrom. The corn was resold by complainant at a 
price of 17¢ per pound, delivered Pine Point, Maine, during early 
May 1961. 


8. The formal complaint was filed on July 10, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in its answer, admits the contract set forth in 
Finding of Fact No. 3, but alleges that said contract was 
breached by complainant in that the corn was shipped to Noel 
Cold Storage in Nashville, Tennessee, for the account of com- 
plainant, rather than being put in storage in the name of re- 
spondent, as required by the terms of the contract. Respondent 
further alleges that by this maneuver complainant retained pos- 
session and control of the corn and practiced a fraud upon re- 
spondent, in that it (respondent) had no notice of this fact and 
was led to negotiate for settlement of the cost price of the corn 
in the belief that it had possession of it in accordance with the 
terms of the contract. 


A plea of fraud is an affirmative defense, to be established by 
a preponderance of the evidence by the party so pleading. See 
Boler Fruit & Vegetable Co. v. Becker Fruit & Produce Co., 16 
A.D. 426. Respondent, however, has submitted no evidence of 
fraud on the part of complainant, nor can we find any indication 
of such. Accordingly, we conclude that respondent has failed to 
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sustain its burden of proof herein with respect to the alleged 
fraud. 


Respondent further alleges that complainant’s action in 
shipping the corn to Nashville, Tennessee, under a bill of lading 
apparently naming itself (complainant) as consignee, was a 
breach of the contract between the parties. We find that this 
allegation of breach likewise is unsupported by the evidence. The 
amended sales memo issued by the broken on November 16, 1960, 
indicates only that the corn was to be shipped to the buyer in 
care of Noel Cold Storage and was to be subject to payment of 
a sight draft with bill of lading attached. The memo does not 
state, however, nor is there any other evidence to establish that 
the shipment was to be billed to respondent. While neither of the 
parties to this proceeding has indicated to whom the bill of lading 
was actually issued, the inference is clear from the evidence of 
record that the shipment was billed in the name of complainant. 
It is also obvious that the details connected with the billing must 
have been known to respondent as early as December 14, 1960, 
for complainant was constantly in communication with respond- 
ent after that date in an attempt to collect on the sight draft. 
It is significant that at no time, until it filed its answer to the 
formal complaint, is there evidence that respondent questioned 
the billing of this load. It thus appears that the parties intended 
that the corn was to be billed by complainant to itself as con- 
signee, for this would be in keeping with the evidence appearing 
in this case and with the standard form of billing where the 
seller desires to retain a security interest in the shipment pend- 
ing payment of the draft. It has no effect upon the passage of 
legal title to the goods in accordance with contract terms. Frank 
Kenworthy Company Vv. La Losa Distributors, 138 A.D. 187. 


With the passage of title to respondent, and with respondent’s 
failure to sustain its burden of proving either fraud or breach 
of contract on the part of complainant in connection with the 
shipment, respondent became liable to complainant for the f.o.b. 
purchase price of the corn, and its failure to pay the purchase 
price to complainant in accordance with the terms of the con- 
tract was in violation of section 2 of the act, for which respond- 
ent is liable in damages. The general measure of damages applic- 
able herein is the difference between the contract price which 
respondent should have paid to complainant and the net proceeds 
obtained by complainant on resale, plus costs and charges paid 
by complainant, as explained below: 
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60,005 No. pounds corn involved 
-21 Contract price, f.o.b. loading point, Milton Free- 
water, Oregon 


$12,601.05 Total f.o.b. contract price 
1,950.09 Total freight & storage charges paid by complain- 
ant to Noel Cold Storage, Nashville, Tennessee 


14,551.14 Total f.o.b. contract price, plus freight to Nashville, 
plus cold storage charges from December 1960-April 
1961, inclusive 
306.00 Brokerage paid by complainant to resell corn 


$14,857.14 
10,200.85 Net realized on resale of corn at 17¢ per pound, de- 
livered Pint Point, Maine 


$ 4,656.29 Damages suffered by complainant due to respond- 
ent’s breach. 


Complainant, as the result of respondent’s failure to pay the 
f.o.b. contract price for the corn involved herein, sustained dam- 
ages amounting to $4,656.29, as indicated above. Accordingly, 
reparation in this amount should be awarded to complainant, 
with interest. Complainant, in its complaint, also asks for an 
additional sum of $200 as interest and as the cost of telegram’ 
and telephone calls incurred in connection with attempts to col- 
lect the purchase price of the corn. Interest should be allowed 
on the total of $4,656.29 from January 1, 1961, but the cost of 
the telephone and telegraph messages are not allowable as repa- 
ration. Michael-Swanson-Brady of Moorehead, Inc. Vv. Backer’s 
Potato Chip Co., 17 A.D. 660. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,656.29, with interest there- 
on at the rate of 5 percent per annum from January 1, 1961, 
until paid. 

The facts herein shall be published and copies of this order 
shall be served upon the parties. 


(No. 7682) 


JOHN C. MoRITZ COMPANY v. BUD TANNOUS. PACA Docket No. 
8288. Decided March 23, 1962. 
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Petition for Reconsideration—-Dismissal 


The order of February 6, 1962, is supported by the evidence and the law 
applicable thereto. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued February 6, 1962, awarding repara- 
tion to complainant in the amount of $1,446.50. A copy of this 
order was served upon respondent on February 9, 1962. On Feb- 
ruary 15, 1962, a letter was received from respondent which was 
accepted as a petition for reconsideration. Since the filing oc- 
curred within the 10-day period allowed for that purpose, it 
operated as an automatic stay of the order in accordance with 
section 47.24(a) of the rules of practice (7 CFR 47.24(a)). 


Respondent states in the petition that the decision is unfair 
and capricious. Specifically, respondent contends that when the 
formal complaint was filed the condition of the tomatoes and the 
sale thereof by respondent were no longer factors in controversy. 
Since respondent next mentions that he wanted a fair settlement 
as to the value of the tomatoes but that the offer made by com- 
plainant was not acceptable, we assume that this forms the basis 
of respondent’s contention. There is no merit to this contention. 
The mere fact that complainant at one point indicated a willing- 
ness to compromise or settle the dispute to avoid litigation, has 
no bearing on whether there was a breach of contract as respond- 
ent claims. The condition of the tomatoes on arrival was of major 
importance in determining whether there was a breach of con- 
tract and as stated in the order of February 6, 1962, respondent 
submitted no specific evidence on this point. 


Respondent’s second contention is that the letter of R. S. Nor- 
man dated July 29, 1960, was completely ignored in the issuance 
of the decision. This contention is also without merit. The con- 
tents of the letter were considered and, in fact, are reflected in 
part in Finding No. 5 of the decision. The balance of the letter 
concerned the settlement negotiations which, as previously stated, 
have no bearing on the issue in this proceeding. 


It is concluded that the order of February 6, 1962, is supported 
by the evidence and the law applicable thereto. Accordingly, the 
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petition for reconsideration is dismissed without prior service 
upon complainant and the order of February 6, 1962, is rein- 


stated. 
The reparation awarded to complainant in the order of Feb- 
ruary 6, 1962, shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 7683) 


PACA Docket No. 8553. Dismissed March 12, 1962, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7684) 


PACA Docket No. 8494. Dismissed March 13, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7685) 


PACA Docket No. 8655. Dismissed March 13, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7686) 
PACA Docket No. 8387. Dismissed March 22, 1962, by Thomas 


J. Flavin, Judicial Officer. 


(No. 7687) 


PACA Docket No. 8628. Dismissed March 22, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7688) 


PACA Docket No. 8619. Dismissed March 29, 1962, by Thomas 
J. Flavin, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 7689) 


C. C. GUNN PRODUCE Co. v. HENRY M. OAKES. PACA Docket No. 
8661. Reparation of $1,023.55 with 5 percent interest from 
July 1, 1961, awarded complainant against respondent in order 
issued March 19, 1962, by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 7690) 


ROUSE & TEACHEY v. DUVALL & ToROSINO. PACA Docket No. 
8658. Reparation of $6,975.99 with 5 percent interest from 
June 1, 1961, awarded complainant against respondent in order 
issued March 7, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7691) 


LAMBERT PRODUCE COMPANY v. THE KAUFMAN-BROWN POTATO 
CoMPANY. PACA Docket No. 8662. Reparation of $3,074.50 
with 5 percent interest from May 1, 1961, awarded complain- 
ant against respondent in order issued March 12, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7692) 


M. RoTH & SONS, INC. v. GRADY W. WHITAKER PRODUCE Co. 
PACA Docket No. 8660. Reparation of $227.50 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued March 138, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7693) 


ROBERT NEUMAN & SONS v. JACKSON BANANA Co., INC. PACA 
Docket No. 8670. Reparation of $556.25 with 5 percent interest 
from August 1, 1961, awarded complainant against respondent 
in order issued March 22, 1962, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 7694) 


A. G. STUART COMPANY v. THE KAUFMAN-BROWN POTATO COM- 
PANY. PACA Docket No. 8667. Reparation of $4,386 with 5 
percent interest from May 1, 1961, awarded complainant 
against respondent in order issued March 22, 1962, by Thomas 


J. Flavin, Judicial Officer. 


(No. 7695) 


SAM BAILIN v. BILL’S PRODUCE BROKERAGE. PACA Docket No. 
8680. Reparation of $478.47 with 5 percent interest from Au- 
gust 1, 1961, awarded complainant against respondent in order 
issued March 29, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7696) 


Mrs. F. E. BERRY v. ERNEST NELSON REED. PACA Docket No. 
8668. Reparation of $1,852.85 with 5 percent interest from 
July 1, 1961, awarded complainant against respondent in order 
issued March 29, 1962, by Thomas J. Flavin, Judicial Officer. 


No. 7697) 


KENNETH EUGENE BOUNDS v. C. G. KLENTZ, JR. PACA Docket 
No. 8648. Reparation of $176.25 with 5 percent interest from 
September 1, 1961, awarded complainant against respondent 
in order issued March 29, 1962, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7698) 


CIRMELLA & LEE TOMATO HOUSE v. GRADY W. WHITAKER PRO- 
DUCE Co. PACA Docket No. 8672. Reparation of $1,140.26 with 
5 percent interest from August 1, 1961, awarded complainant 
against respondent in order issued March 29, 1962, by Thomas 


J. Flavin, Judicial Officer. 


(No. 7699) 
NICK DELIS COMPANY, INC. v. THE KAUFMAN-BROWN POTATO 
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CoMPANY. PACA Docket No. 8678. Reparation of $1,032 with 
5 percent interest from June 1, 1961, awarded complainant 
against respondent in order issued March 29, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7700) 


HARPER & BOWERS, INC. v. FRANCIS MESSINA. PACA Docket No. 
8673. Reparation of $3,120.20 with 5 percent interest from 
September 1, 1961, awarded complainant against respondent in 
order issued March 29, 1962, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7701) 


HARRISBURG DAILY MARKET, INC. v. BILL’S PRODUCE BROKERAGE. 
PACA Docket No. 8677. Reparation of $500 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued March 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7702) 


HYBEL’S PRODUCE COMPANY, INC. v. ALICE JANE WHEELER. 
PACA Docket No. 8669. Reparation of $503.34 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued March 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7703) 


VANDE BUNTE BROS. v. GRADY W. WHITAKER PRODUCE CO. 
PACA Docket No. 8674. Reparation of $367.70 with 5 percent 
interest from April 1, 1961, awarded complainant against 
respondent in order issued March 29, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 7704) 


I. COHEN SONS, INC. v. VICTORY DISTRIBUTING COMPANY, INC. 
PACA Docket No. 8173. Order issued March 1, 1962, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7705) 


CURRITUCK EXCHANGE v. E. M. ABBOTT & SON, INC. PACA 
Docket No. 8496. Order issued March 8, 1962, by Thomas J. 


Flavin, Judicial Officer. 





